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IN THE 

United States Court of Appeals 
Foe the District of Columbia Circuit 

No. 10122 

District of Columbia, Petitioner, 

v. 

Roy H. Pickford, Respondent. 

BRIEF FOR PETITIONER 

JURISDICTIONAL STATEMENT 

This is a proceeding to review a decision of the Board 
of Tax Appeal^ for the District of Columbia holding that 
the Assessor of the District of Columbia erroneously dis¬ 
allowed the claim of respondent for refund of an unin- 

1 
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corporated business franchise tax for the year 1947 and 
that respondent is entitled to a refund of said tax. 

On April 15, 1948, respondent filed an unincorporated 
business franchise tax return with the Assessor and paid 
the tax thereby shown to be owing (App. 4). On June 
2, 1948, respondent filed a claim for refund of said tax 
which was denied on June 7, 1948 (App. 4). On June 
11, 1948, respondent appealed to the Board of Tax Ap¬ 
peals (App. 1, 4). The decision of the Board was en¬ 
tered on November 24, 1948 (App. 10). A motion for 
further hearing was filed by petitioner on December 6, 
1948 (Tr. 15), which was overruled by the Board on De¬ 
cember 21, 1948 (Tr. 21). The petition for review by 
this Court was filed on December 31, 1948 (App. 10). 

The jurisdiction of this Court is invoked under the pro¬ 
visions of Sec. 1, Title XV of the District of Columbia 
Income and Franchise Tax Act of 1947 (61 Stat. 359, c. 
258; Tit. 47, Sec. 1593, D. C. Code 1940, Supp. VI). 

STATEMENT OF THE CASE 

Respondent is an individual. During all of the tax year 
involved (1947) respondent owned an apartment-house 
building known as the *‘Toronto Apartment” and, also, 
a hotel known as 4‘The Lafayette,” both of which are sit¬ 
uated in the District of Columbia (App. 3). The apart¬ 
ment house was managed by an agent employed by re¬ 
spondent (App. 3) who collected the rents, made neces¬ 
sary disbursements for maintenance and upkeep, and re¬ 
mitted to respondent the net rentals, after deducting his 
commissions (App. 3). 

The hotel was operated by “The Lafayette, Inc.,” a 
corporation, under the terms of an agreement (App. 25) 
dated June 17, 1946, which has been designated a lease 
by the respondent and the Board of Tax Appeals (App. 
2, 3). The agreement, which designated the respondent 
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as “Lessor” and the corporation as “Lessee,” was for 
an original term of three years, commencing on January 
1, 1947, and provided for payment “as rent to Lessor for 
the original term a sum equal to 15% of all gross room 
revenues of the Hotel Lafayette” (App. 25, 26), with a 
minimum of $36,000 per year, payable in monthly install¬ 
ments of $3,000 each, with quarterly adjustments to pay 
respondent the amount required to compensate him for his 
percentage of room sales to the extent such percentage 
payments exceeded the minimum payments provided for 
in the agreement (App. 26). There was incorporated 
into said 1946 agreement the provisions of a lease made 
December 21,1932, between one Thomas H. Pickford (then 
deceased) and one Jefferson L. Ford, Jr., relating to the 
“Hotel Lafayette,” under the terms of wh;ch the lessee 
was required to pay, as additional rent, all real estate 
taxes and assessments (App. 4, 19-24; Tr. 49-58), at 
his own cost and expense to comply “with all require¬ 
ments of the Federal and District of Columbia authorities 
and of the public boards or lawfully constituted authority 
of either thereof” (App. 21), and among other things 
to make all necessary and proper repairs to the premises 
at his own cost and expense (App. 22). Under the terms 
of the 1932 lease, which was incorporated into the 1946 
agreement, respondent reserved the right “to use and oc¬ 
cupy as a residence” an apartment on the top floor of 
the hotel, and the furniture and furnishings therein, free 
of any rental payment or deduction for such use and occu¬ 
pancy, and free of any charge for elevator service, electric 
current, gas, heat and water (App. 4, 23, 25).1 

Respondent did not own any other property in the Dis¬ 
trict, and engaged in no other business activities therein 

i The Board ’# Finding of Fact No. 3 (App. 3, 4) in respect to the 194*1 
agreement, the 1932 lease, and respondent’s retention of a place of abode at 
the hotel, is, in our view, incomplete. We have, therefore, supplemented such 
Finding and given appropriate references to the record. 
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(App. 3). During 1947 respondent stopped at the afore¬ 
said hotel for not more than one week and, while there, did 
not transact any business of any kind and did not in any 
way undertake to advise or direct matters of policy relat¬ 
ing to the conduct of said hotel (App. 4). 

For the year 1947 respondent received, as his share of 
the gross room revenues of the Hotel Lafayette, the sum 
of $37,984.76 (App. 27). The net income derived by 
respondent in 1947 from the operation of the apartment 
house was $4,604.84, and his net income from the hotel 
was $29,707.15. The net income from both operations, 
after deducting a salary of $7,000 for respondent, was 
$27,311.99 (App. 4, 27, 28). 

Respondent applied for and was issued an unincorpor¬ 
ated business tax license applicable to the District of Co¬ 
lumbia for the year 1947 (App. 17,18). On April 15,1948, 
respondent prepared and filed his District of Columbia 
unincorporated business franchise tax return and paid the 
tax of $865.60 thereby shown to be owing, under protest 
in writing (App. 4). 

On June 2, 1948, respondent filed a claim for refund of 
the aforesaid tax upon the ground that ownership of the 
property referred to did not constitute the conduct of a 
trade or business within the purview of the tax statute 
involved. The claim for refund was denied, and respond¬ 
ent appealed to the Board of Tax Appeals from such de¬ 
nial upon the same ground as that which had formed the 
basis of his claim for refund (App. 1, 2, 4). In his brief 
filed with the Board of Tax Appeals (App. 5, 6) respondent 
abandoned his contention that the operation of the apart- • 
ment house involved was not an unincorporated business, 
but adhered to such contention as to the Hotel Lafayette 
(App. 6). 

The Board of Tax Appeals, in its conclusions of law 
(App. 5), determined that respondent was engaged in 
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an unincorporated business in the District of Columbia 
within the meaning of the District of Columbia Income and 
Franchise Tax Act of 1947, infra, as to the operation of 
the Toronto Apartment House, but was not so engaged 
as to the operation of the Hotel Lafayette (App. 5). 
The Board also concluded as a matter of law that the net 
income derived by respondent from the ownership and 
operation of the Toronto Apartment House, having been 
less than $10,000, respondent was not liable for any tax 
for 1947 under Title VIII, Sec. 3 of said 1947 Act, and 
entered a decision authorizing refund to respondent of 
all tax paid by him to the District for that year (App. 
5).2 

STATUTES INVOLVED 

The statutory provisions involved are contained in the 
•District of Columbia Income and Franchise Tax Act of 
1947 (61 Stat 331, c. 258; D. C. Code 1940, Supp. VI, 
Secs. 47-1551 et seq.), the material portions of which are 
as follows: 

Title I, Sec. 4; D. C. Code 1940, Supp. VI, Sec. 47-1551c: 

• * • 

“(e) The word ‘person’ means an individual 
(other than a fiduciary), a fiduciary, a partnership 
(other than an unincorporated business), an asso¬ 
ciation, an unincorporated business, and a corpora¬ 
tion. 

2 Petitioner filed a motion for further hearing (Tr. 15, 16) to adduce evi¬ 
dence as to respondent’s residence or domicile (which had been excluded by 
the Board at the trial, Tr. 30) within the meaning of Title I, Sec. 4(s) of the 
District of Columbia Income and • Franchise Tax Act of 1947, infra. Included 
within a document introduced in evidence was information tending to show 
that respondent was a resident of the District within the meaning of said Act. 
It was petitioner’s contention that, even under the Board’s conclusions, re¬ 
spondent was not entitled to a refund of all the tax if he was a resident of the 
District. The Board overruled such motion (Tr. 21). Petitioner has not 
included this point in its petition for review by this Court. 
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“(f) The word ‘individual’ means all natural 
persons (other than fiduciaries), whether married 
or unmarried. 

* * * 

“(h) The words ‘trade or business’ include the 
engaging in or carrying on of any trade, business, 
profession, vocation or calling or commercial ac¬ 
tivity in the District of Columbia; and include 
the performance of the functions of a public office.1 

# * # 

“ (p) The words ‘ include ’, * includes \ or ‘ includ¬ 
ing’, when used in a definition contained in this 
article, shall not be deemed to exclude other things 
otherwise within the meaning of the word or words 
defined. 

• • • i? 

Title III, Sec. 2(a); D. C. Code 1940, Supp. VI, Sec. 
47-1557a(a): 

“The words ‘gross income’ include gains, 
profits, and income derived from salaries, wages, 
or compensation for personal services of whatever 
kind and in whatever form paid, including salaries, 
wages, and compensation paid by the United States 
to its officers and employees to the extent the same 
is not exempt under this article, or income derived 
from any trade or business or sales or dealings 
in property, whether real or personal, other than 
capital assets as defined in this article, growing 
out of the ownership, or sale of, or interest in, 
such property; also from rent, royalties, interest, 
dividends, securities, or transactions of any trade 
or business carried on for gain or profit, or gains 
or profits, and income derived from any source 
whatever.” 

Title V, Sec. 2; D. C. Code 1940, Supp VI, Sec. 47-1564a: 

a This section was amended by Public Law 509, SOth Congress, approved 
May 3, 1948. However, the amendments are not applicable to the rental 
or operation of apartment and hotel buildings and do not apply to the 
taxable year here involved. 
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“Each of the following persons shall file a return 
with the Assessor stating specifically the items 
of his gross income and the items claimed as deduc¬ 
tions and credits allowed under this article, and 
such other information for the purpose of carrying 
out the provisions of this article as the Assessor 
may require: 

« • • 

“(f) Unincorporated Businesses.—Every unin¬ 
corporated business engaging in or carrying on 
any trade or business within the District or re¬ 
ceiving income from sources within the District 
within the meaning of title X having a gross in¬ 
come of more than $10,000, regardless of whether 
or not it has a net income. Such returns shall 
be made by the taxpayer or taxpayers liable for 
the payment of the tax.” 

Title VI, Sec. 1; D. C. Code 1940, Supp. VI, Sec. 47-1567: 

“For the purposes of this article, and unless 
otherwise required by the context, the words ‘tax¬ 
able income’ mean the entire net income of every 
resident, in excess of the personal exemptions and 
credits for dependents allowed by section 2 of 
this title and that portion of the entire net income 
of every nonresident which is subject to tax under 
title VIII of this article.” 

Title VTII, Secs. 1, 2, 3 and 5; D. C. Code 1940, Supp VI, 
Secs. 47-1574, 47-1574a, 47-1574b and 47-1574d: 

“Sec. 1. Definition of Unincorporated Busi¬ 
ness.—For the purposes of this article (not alone 
of this title) and unless otherwise required by the 
context, the words ‘unincorporated business’ mean 
any trade or business, conducted or engaged in 
by any individual, whether resident or nonresident, . 
statutory or common-law trust, estate, partner¬ 
ship, or limited or special partnership, society, 
association, executor, administrator, receiver, 
trustee, liquidator, conservator, committee, as- 
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signee, or by any other entity or fiduciary, other 
than a trade or business conducted or engaged in 
by any corporation; and include any trade or busi¬ 
ness which if conducted or engaged in by a cor¬ 
poration would be taxable under title VII of this 
article. The words ‘unincorporated business’ do 
not include any trade or business which by law, 
customs, or ethics cannot be incorporated or any 
trade or business in which more than 80 per 
centum of the gross income is derived from the 
personal services actually rendered by the indi¬ 
vidual or members of the partnership or other 
entity in the conducting or carrying on of any 
trade or business and in which capital is not a 
material income-producing factor. 

“Sec. 2. Taxable Income Defined.—For the pur¬ 
poses of this title, and unless otherwise required 
by the context, the words ‘taxable income’ mean 
the amount of net income derived from sources 
within the District within the meaning of title X 
of this article in excess of the exemption granted 
by section 4 of this title. 

“Sec. 3. Imposition and Rate of Tax.—For the 
privilege of carrying on or engaging in any trade 
or business within the District and of receiving 
income from sources within the District, there is 
hereby levied for each taxable year a tax at the 
rate of 5 per centum upon the taxable income of 
every unincorporated business, whether domestic 
or foreign (except those expressly exempt under 
title II of this article). 

• • • 

“Sec. 5. By Whom Payable.—The taxes im¬ 
posed by section 3 of this title shall be payable 
by the person or persons, jointly and severally, 
conducting the unincorporated business. The 
taxes imposed under this title may be assessed in 
the name of the unincorporated business or in the 
name or names of the person or persons liable 
for the payment of such taxes, or both.” 

Title X, Secs. 1 and 2; D. C. Code 1940, Supp. VI, 
Secs. 47-1580 and 47-1580a: 
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“Sec. 1. Purpose of Article.—It is the purpose 
of this article to impose (1) an income tax upon 
the entire net income of every resident and every 
resident estate and trust, and (2) a franchise tax 
upon every corporation and unincorporated busi¬ 
ness for the privilege of carrying on or engaging 
in any trade or business within the District and 
of receiving such other income as is derived from 
sources within the District: * • • The measure 
of the franchise tax shall be that portion of the 
net income of the corporation and unincorporated 
business as is fairly attributable to any trade or 
business carried on or engaged in within the Dis¬ 
trict and such other net income as is derived from 
sources within the District. 

“Sec. 2. Allocation and Apportionment.—The 
entire net income of any corporation or unincor¬ 
porated business, derived from any trade or busi¬ 
ness carried on or engaged in wholly within the 
District shall, for the purposes of this article, be 
deemed to be from sources within the District, 
and shall, along with other income from sources 
within the District, be allocated to the District. 
• • •>> 

Title Xyi, Sec. 1; D. C. Code 1940, Supp. VI, Sec. 47-1595: 

“Sec. 1. The Commissioners shall prescribe and 
publish such rules and regulations, consistent with 
the provisions of this article, as may be necessary 
and proper for its enforcement and efficient ad- 

: ministration.” 

REGULATIONS INVOLVED4 

“Sec. 5-2(e), (f) and (g). Returns shall be filed 
by (a) every corporation engaging in or carrying 
on any trade or business within the District or 

•» A complete printed copy of the Regulations can l>e found :it page 74 of the 
Transcript of Record. Such Regulations are published in the Corporation 
Tax Service (Commerce Clearing House, Inc.), District of Columbia, Para¬ 
graph 13-901 et seq. 
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receiving income from District sources; (b) every 
unincorporated business engaging in or carrying 
on any trade or business within the District or 
receiving income from sources within the District 
having a gross income from District sources of 
more than $10,000, regardless of whether or not 
it has a net income. * * 

“Sec. 8-l(h)(C). The renting or operation of 
one or more apartment houses, hotels, dwellings, 
boarding houses or other buildings or parts thereof 
is classed as an unincorporated business where 
conducted by an individual, partnership or other 
unincorporated entity.” 

“Sec. 8-2. As in the case of corporations the 
words ‘taxable income’ of unincorporated busi¬ 
nesses mean the amount of net income derived 
from sources within the District within the mean¬ 
ing of Title X of the Act, and must be determined 
in accordance with Title X of the Act and Sec. 10 
of these regulations. An exception is made, how¬ 
ever, as to the exemptions granted by Sec. 4 of 
the title (Sec. 8-4 of these regulations).” 

“Sec. 10-1. It is the purpose of the Act to im¬ 
pose (1) an income tax upon the entire net income 
of every resident as defined in Title I, and every 
resident estate and trust, and (2) a franchise 
tax upon every corporation and unincorporated 
business for the privilege of carrying on or engag¬ 
ing in any trade or business within the District 
and for the privilege of receiving such other 
income as is derived from sources within the 
District. * * *” 

“Sec. 10-2. The measure of the franchise tax 
shall be that portion of the net income of a cor¬ 
poration or unincorporated business as is fairly 
attributable to any trade or business carried on or 
engaged in within the District, and such other net 
income as is derived from sources within the 
District. * * *” 

“Sec. 10-2(b). A corporation or unincorporated 
business may derive income from sales made in 
the District of personal property, from the sale 
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of real property located in the District, from 
services performed in the District, from rentals of 
real or personal property located in the District, 
or from investments made or other capital em¬ 
ployed in the District, and in other ways, and thus 
be liable for the tax upon such income, even though 
it maintains no office or other place of business in 
the District.” 

“Sec. 10-2(c). Income Specifically Allocated. 
Interest, dividends, rents and royalties, received 
from sources in the District, shall be allocated to 
the District; interest, dividends, rents and royal¬ 
ties, received from sources without the District, 
shall fce allocated without the District * * •” 

STATEMENT OF POINTS 

1. The respondent, having been engaged in an unin¬ 
corporated business in the District within the meaning 
of the District of Columbia Income and Franchise Tax 
Act of 1947, was liable for the tax imposed. 

2. The franchise tax imposed under the 1947 Act upon 
corporations and unincorporated businesses is measured 
by that portion of the net income as is fairly attributable 
to a trade or business carried on or engaged in within 
the District and, also, by such other net income as is 
derived by the taxpayer from sources within the District. 
The income received by respondent from the Lafayette 
Hotel was derived from a trade or business carried on 
within the District within the meaning of the 1947 Act 
and was also derived from a source within the District. 

3. The Board of Tax Appeals erred in reversing the 
action of the Assessor and authorizing a refund of the 
tax involved. 

SUMMARY OF ARGUMENT 

In respondent’s tax return the ownership and operation 
of the Toronto Apartment House and the Hotel Lafayette 



12 

were considered and treated as one business. While the 
case was pending before the Board of Tax Appeals re¬ 
spondent abandoned his contention that the apartment- 
house operation was not an unincorporated business within 
the meaning of Sec. 1, Title VIII of the 1947 Act but 
adhered to it as to the hotel. Under the statute involved, 
the regulations, and the pertinent decisions of this Court, 
respondent was engaged in a trade or business and is 
liable for the tax. 

The Board of Tax Appeals has placed a strained con¬ 
struction upon portions of the 1947 Act and erroneously 
disregarded other pertinent portions of the statute, con¬ 
trary to the established rule with respect to construction 
of statutes. The Board refused to give effect to valid 
regulations construing the statute. A reasonable inter¬ 
pretation of the statute and regulations would have re¬ 
sulted in a decision sustaining the tax involved. Congress 
intended to tax unincorporated businesses on the same 
basis as corporations, with certain immaterial exceptions, 
and made the measure of the tax the portion of the net 
income which is fairly attributable to the trade or business 
and such other net income as is derived from sources 
within the District. The income received by respondent 
from the Hotel Lafayette was derived from a trade or 
business as defined in the 1947 Act, and was also derived 
from a source within the District. Such income is subject 
to taxation. 

The Board of Tax Appeals erred in reversing the action 
of the Assessor. The Zonne case, infra, on which the 
Board relied and ordinary definitions of what constitutes 
engaging in business are not decisive of the question 
whether a person is engaged in a trade or business within 
the meaning of the statute involved. The Supreme Court 
clearly has held that the renting of property constitutes 
doing business under a tax statute as interpreted by 
administrative regulations. 
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• ARGUMENT . “! 

I 

Respondent Was Engaged in an Unincorporated Business 
Within the Meaning of the Statute Involved. 

Respondent is the owner of the Toronto Apartment House 
and the Hotel Lafayette, both of which are located in the 
District of Columbia. He obtained a license to engage in an 
unincorporated business in the District of Columbia for the 
tax year involved (App. 17, 18; Tr. 41, 43, 44) under 
the District of Columbia Income and Franchise Tax Act 
of 1947, supra? and in his tax return respondent stated 
as to the kind of business engaged in that he was an 
4‘Owner and Operator of Real Estate” (App. 27). 
In answer to Question 8 on the tax form as to whether 
the return included “the income from more than one 
business conducted by the taxpayer” respondent answered 
“No.” (App. 28). In Schedule F of the tax return 
showing a deduction of salary claimed for service ren¬ 
dered by respondent, the amount of $7,000 was shown, 
which amount was applicable to the total amount “Earned” 
(App. 28) from both operations (the Toronto Apartment 
House and the Hotel Lafayette) (App. 27). 

In contesting his liability for the tax involved in a 
claim for refund filed with the Assessor and in the appeal 
filed with the Board of Tax Appeals, respondent contended 
that “the ownership of the property referred to did not 
constitute the conduct of a trade or business within the 
purview of Title VHI, Section 1” of the 1947 Act 
(App. 2, 4). However, when the case was pending 
before the Board of Tax Appeals respondent abandoned 
his contention that the apartment-house operation was not 
an unincorporated business within the meaning of Title 

3 Here'nnfter referred to as the “1917 Act." 
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VIII, Sec. 1 of the 1947 Act, but adhered to it as to the 
hotel (App. 5, 6). 

In view of the foregoing, the applicable provisions of 
law in addition to Sec. 1 of Title VTII of the 1947 Act, 
the regulations, and the pertinent decisions of this Honor¬ 
able Court, clearly the respondent was engaged in a trade 
or business in the District within the meaning of said 
Act, and he is liable for the tax involved as will more 
fully appear hereinafter. 

II 

Income Received by Respondent From the Hotel Lafayette 
Was Derived From a Trade or Business as Defined in 
the 1947 Act, and Was Also Derived From a Source 
Within the District. 

It is clear that the Board of Tax Appeals was entirely 
correct in determining that the operation of the Toronto 
Apartment House by respondent was the conduct of a 
“trade or business’ * within the meaning of the 1947 Act.6 
Littlehales v. District of Columbia, 75 U. S. App. D. C. 368, 
130 F. 2d 402; District of Columbia v. WardeU, 74 App. 
D. C. 184, 122 F. 2d 202, cert. den. 314 U. S. 673. Both 
cases involved the former District business privilege tax, 
which tax was not extended beyond June 30, 1939, except 
for certain purposes.7 

However, the Board of Tax Appeals said that “The 
hotel stands on a different footing.” The Board pointed 
out that petitioner’s contention is that if a person is 
found to be engaged in an unincorporated business it fol¬ 
lows that all of his District of Columbia income is thereby 

• As to what constitutes engaging in business generally, where the meaning 
of the word ** business' * is not broadened or restricted by statutory definition, 
see Bozen v. National Rifle Association, 69 App. D. C. 339. 101 F. 2d 432; 
Doggett v. Burnet, 62 App. D. C. 103, 65 F. 2d 191. 

7 Title VII, Act of July 26,1939, 53 Stat. 1085, 1119, c. 367. 



made subject to the tax, ‘‘regardless of whether it is de¬ 
rived from a trade or business, and regardless of whether 
it is income to the unincorporated business as distinguished 
from the individual.” The Board then goes on to state 
(App. 9): 

“* * • This argument would be sound if this 
section read, ‘It is the purpose of this article to 
impose ... a franchise tax upon every corpora¬ 
tion and person for the privilege’, etc., followed 
by the provision that the measure of the franchise 
tax shall be that portion of the net income of the 
person engaging in business as is derived from 
sources from within the District, instead of the 
business. This argument ignores the fact that the 
tax is imposed, not upon the individual, but upon 
the business, treating the business, as distinguished 
from the owner, as the taxable entity. * • *” 

The Board of Tax Appeals has placed a strained con¬ 
struction upon certain portions of the 1947 Act in order 
to support its opinion that the unincorporated business 
tay is imposed upon the “business” rather than upon the 
“person” engaged in such business. The reasoning of 
the Board overlooks the fact that Sec. 4(e), Title I of 
the 1947 Act defines the word “person” to mean an “in¬ 
dividual” and “an unincorporated business” as well as 
other business entities. The Board apparently also over¬ 
looked the definition of the term “unincorporated busi¬ 
ness” in Sec. 1, Title VIII of the 1947 Act which includes 
any trade or business conducted or engaged in by any 
“individual, whether resident or nonresident,” and any 
trade or business, as the words “trade or business” are 
defined in the Act, “which if conducted or engaged in by 
a corporation would be taxable under title VII” of said 
Act. The words “trade or business” are defined in Sec. 
4(h), Title I of the 1947 Act to include “the engaging in 
or carrying on of any trade, business, profession, voca- 
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tion or calling or commercial activity” and Sec. 4(p), 
Title I provides that the word “include”, when used in a 
definition contained in the Act, shall not be deemed to 
exclude other things otherwise within the meaning of the 
word or words defined. Also, it will be observed that the 
definition of “unincorporated business” in Sec. 1, Title 
VIII, is applicable to the whole 1947 Act—not to Title VTII 
alone. Furthermore, Sec. 5, Title VTII of the 1947 Act 
provides that the taxes imposed upon unincorporated 
businesses shall be payable by the person or persons jointly 
and severally conducting the unincorporated business and 
that such taxes may be assessed in the name of the unin¬ 
corporated business or in the name or names of the person 
or persons liable for the payment of such taxes, or both. 

Inasmuch as Sec. 1, Title VIII of the 1947 Act was the 
particular provision of law relied upon by the respondent 
before the Assessor and the Board of Tax Appeals it is 
difficult to understand why the Board did not exhaustively 
consider its meaning and intent with respect to the Act as 
a whole. We relied before the Board of Tax Appeals upon 
Sec. 1, Title VTII and certain other pertinent provisions 
of the 1947 Act, and regulations promulgated thereunder, 
which the Board did not discuss in its memorandum opinion. 
The language of statutes should be construed so as to give 
effect to the intent of Congress. It is not permissible to 
take a few words from the context of a statute and with 
them thus isolated to attempt to determine their meaning 
in endeavoring to discover the purpose of the draftsman 
of a statute. United States v. American Trucking Asso¬ 
ciation, 310 U. S. 534, 542 (1940), 84 L. Ed. 1435, 60 S. Ct. 
1059, rehearing denied 311 U. S. 724. See also United 
States v. Rosenblum Truck Lines, Inc., 315 U. S. 50, 55, 
86 L. Ed. 671, 62 S. Ct. 445; Southland Gasoline Co. v. Bay- 
ley, 319 U. S. 44, 47, 87 L. Ed. 1244, 63 S. Ct. 917; Myers v. 
H. L. Rust Co., 77 U. S. App. D. C. 218, 220, 134 F. 2d 417, 
419; Vierick v. United States, 78 U. S’. App. D. C. 279, 281, 
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139 F. 2d 847, 849, cert den. 321 U. S. 794; Cabell v. Mark¬ 
ham (CCA 2d 1945), 148 F. 2d 737, 739, affirmed Markham 
v. Cabell, 326 U. S. 404, 90 L. Ed. 165, 66 S. Ct. 193. 

The definition of “gross income” contained in Sec. 2(a), 
Title III of the 1947 Act is very similar to the definition 
of gross income nnder the nnincorporated business tax 
law of New York.8 Both include within the definition 
income from dealings in real or personal property grow¬ 
ing out of the ownership of or interest in such property 
and “rent”. There is one significant and important dif¬ 
ference, however, between the New York and District of 
Columbia definitions of gross income in the respective tax 
laws: The New York definition includes “income derived 
from any source whatever connected with the carrying on 
of such unincorporated business”; whereas the District 
definition does not limit the income source to that of the 
unincorporated business—it includes “income derived from 
any source whatever”. 

Sec. 386 of the unincorporated business tax law of New 
York8 defines the words “unincorporated business” in 
terms similar to the definition of those words under Sec. 1, 
Title VIII of the 1947 Act—but also with an important 
distinction: The New York law provides that “It is not 
intended that an individual, * * * shall be deemed en¬ 
gaged in an unincorporated business * * *” under cer¬ 
tain conditions “or that an owner, lessee or fiduciary shall 
be deemed so engaged solely by reason of the holding, 
leasing or managing of real property * * *.” The defi¬ 
nition of the words “unincorporated business” under the 
1947 (District) Act makes no exception such as is done 
under the New York law with respect to the owning and 
leasing of real property. It is significant, however, that 
H. R. 2282, 80th Congress, 1st Session, included the fol- 

s Article 16-A, CTmpter CO, Sec. 386-d, Consolidated Laws of New York 
(McKinney’s Consolidated Laws of New York, Book 59, Part 2, 1943 Ed., p. 
607; Vol. 1, CCH New York Tax Reports, par. 19-050). 

a Id., Sec. 386 (1948 cum. supp.). 
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lowing in Sec. 1, Title VIII thereof, defining an unin¬ 
corporated business: 

“• * * An owner, lessee, or fiduciary shall not 
be deemed to be engaged in or carrying on an un¬ 
incorporated business solely by reason of the hold¬ 
ing, leasing, or managing of* real property * • Vno 

In subsequent bills (H. R. 3597, and H. R. 3737, 80th Con¬ 
gress, 1st Session), the language quoted above was en¬ 
tirely deleted and the District law as enacted does not 
contain the quoted language. It is therefore clear that 
the New York law does not make the ownership and leas¬ 
ing of real property a trade or business nor include as a 
measure of the tax income from sources not connected with 
the unincorporated business; whereas the 1947 (District) 
Act does. 

Sec. 1, Title X of the 1947 Act states, in plain terms, 
that it is the purpose of that Act to impose “a franchise 
tax upon every corporation and unincorporated business 
for the privilege of carrying on or engaging in any trade 
or business within the District’* and “of receiving such 
other income as is derived from sources within the Dis¬ 
trict”. Also, Sec. 2 of Title X provides that the entire net 
income of any corporation or unincorporated business, de¬ 
rived from any trade or business carried on or engaged in 
wholly within the District shall be deemed to be from 
sources within the District and shall, along with other in¬ 
come from sources within the District, be allocated to the 
District. As we have seen from the various definitions in 
the 1947 Act an individual is a person, and a person is aai 
unincorporated business, and vice versa. Also, the statu¬ 
tory definitions and other provisions applicable to what 
constitutes a “trade or business” within the meaning of 

10 See p. 433, Hearings before the Joint Subcommittee on Fiscal Affairs of 
the Committees on the District of Columbia, Congress of the United States, 80th 
Congress, 1st Session (March and April, 1947). 
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the 1947 Act clearly are extremely broad and inclusive of 
all conceivable kinds of activity to which a person may 
apply himself; certainly those definitions do not warrant 
the severely restricted definition of the words “engaged in 
business” applied by the Board of Tax Appeals in this 
case. Furthermore, the 1947 Act and the Regulations, 
supra, clearly treat the taxation of unincorporated busi¬ 
nesses the same as corporations, with certain exceptions 
not here material. Sec. 1, Title VilL of the 1947 Act pro¬ 
vides, specifically, that the words “unincorporated busi¬ 
ness” shall “include any trade or business which if con¬ 
ducted or engaged in by a corporation would be taxable 
under title VJL1” of the Act. Sec. 2, Title VII of the 1947 
Act which imposes the tax upon corporations and Sec. 3, 
Title VILL of the Act which imposes the tax upon unincor¬ 
porated businesses are identical in language, except that 
in the former the word “corporation” is used and in the 
latter the words “unincorporated business” have been 
used. There can be no doubt whatsoever that a corpora¬ 
tion would be liable for this tax. Warner Bros. Pictures, 
Inc. v.‘ District of Columbia, .. U. S. App. D. C. . ., 168 
F. 2d 157. In that case the petitioner had leased certain 
positive motion picture prints to a distributor for sublet¬ 
ting to theaters in the District under an arrangement 
whereby 20% of the gross film rentals was retained by 
the distributor and the remaining 80% was paid to the 
petitioner. In holding that the petitioner was liable for 
the net income derived from the portion of the income 
received by it, this Court said (168 F. 2d 159): 

“* • * Whether joint adventure or lease, the 
sums received by Warner came from District 
sources because the location of personal property 
which is the subject of hire betrays the source of 
the owner’s incdme derived from the hire. 

“But we need not decide whether under the 
contract there was a joint adventure, a simple 
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lease or some other relation; the simple fact, 
which cannot be avoided by any technicalities of 
construction, is that Warner’s photoplays were 
hired to District exhibitors and Warner received 
a percentage of the money paid by them. Legal 
niceties cannot destroy the actuality that such 
money was income from sources within the Dis¬ 
trict.” 

So in the present case the percentage of the ‘1 gross room 
revenues” received by respondent from the operation of 
the Hotel Lafayette was “income from sources within the 
District.” As in the Warner Bros, case, so here; it mat¬ 
ters not whether the arrangement under which respondent 
received the money was a “lease” or “joint adventure”. 

The Board of Tax Appeals did not make any conclusions 
of law with respect to its opinion as to the validity or 
invalidity of any of the applicable Regulations promulgated 
by the Commissioners of the District of Columbia under 
authority of Title XVI of the 1947 Act In its memo¬ 
randum opinion, however, the Board stated that Sec. 
8-l(h)(C) of the Regulations “is not valid insofar as it 
purports to enlarge the meaning of the words of the stat¬ 
ute, as here interpreted” (App. 7, italics supplied). That 
section provides that: 

“The renting or operation of one or more apart¬ 
ment houses, hotels, dwellings, boarding houses 
or other buildings or parts thereof is classed as 
an unincorporated business where conducted by an 
individual, partnership or other unincorporated 
entity.” 

As we have pointed out above, the Board’s interpretation 
of the statute involved a strained construction of portions 
of the 1947 Act, rather than, we respectfully submit, a 
reasonable interpretation of the statute as a whole in de¬ 
ciding this case. We contend that the section of the Reg- 



21 

illation quoted, and other pertinent sections of the nego¬ 
tiations, supra, are reasonable and consistent with the stat¬ 
ute when reasonably interpreted. It is well established 
that administrative regulations construing a statute and 
made for its enforcement, and which are not unreasonable 
or inconsistent with the statute, will not be invalidated. 
Christopher v. Burnet, 60 App. D. C. 365, 55 F. 2d 527; 
McCarl v. United States, etc., 59 App. D. C. 362, 42 F. 2d 
346, cert. den. 282 U. S. 839. Such regulations of an ad¬ 
ministrative body have the force and effect of law. Red 
River Broadcasting Co. v. Federal Communications Com¬ 
mission, 69 App. D. C. 1, 98 F. 2d 282, cert. den. 305 U. S. 
625; cf. Standard Oil Co. v. Johnson, 316 U. S. 481, 484. 
And see Magruder v. Washington, Baltimore & Annapolis 
Realty Corp., 316 U. S. 69, 86 L. Ed. 1278, 62 S. Ct. 922, 
involving Federal capital stock taxes, where the Court 
said: “The crucial words of the statute ‘carrying on or 
doing business, * are not so easy of application to varying 
facts that they leave no room for administrative interpre¬ 
tation or elucidation.7 ’ 

It is an inescapable conclusion, considering the statute 
as a whole, and the purpose thereof, that it was the inten¬ 
tion of Congress to tax the person or persons engaged in 
any unincorporated business, as an entity, on the same 
basis as corporations are taxed, with an exemption of 
$10,000 granted to unincorporated businesses and certain 
exceptions not here material, and that respondent is liable 
for the tax here involved. 

m 

The Board of Tax Appeals Erred in Reversing the Assessor 
and Authorizing a Refund in This Case. 

It is clear from the Board’s opinion (App. 6-10) that 
* the basis for its decision was the case of Zonne v. Minneapo¬ 

lis Syndicate, 220 U. S. 187, 55 L. Ed. 428, 31 S. Ct 361. 
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That case involved a special excise tax imposed by a 1909 
Federal statute upon corporations and certain associations 
“organized for profit” and “engaged in business”. The 
tax imposed upon such organizations was measured by a 
percentage of the entire net income in excess of $5,000 
received “from all sources” during the year. In holding 
that the Minneapolis Syndicate “was not engaged in doing 
business within the meaning of the act” and consequently 
not liable for the tax imposed, the Court pointed out that 
in 1906 the property belonging to it was “demised and 
let” to certain trustees for the term of 130 years at an 
annual rental; that at that time the corporation caused 
its articles of incorporation, which had theretofore been 
those of a corporation “organized for profit”; to be so 
amended that the sole authority of the corporation was to 
hold the title to the property subject to the lease for 130 
years and, for the convenience of the stockholders, to re¬ 
ceive and distribute the rentals which might accrue under 
the terms of the lease or the proceeds of any sale of the 
land if it should be sold. The Court further pointed out 
that the corporation “as originally organized and owning 
and renting an office building, was doing business within 
the meaning of the statute” there involved, but that the 
“corporation had practically gone out of business in con¬ 
nection with the property and had disqualified itself by 
the terms of reorganization from any activity in respect 
to it.” 

The Board also said that the present case is distinguish¬ 
able from the case of Flint v. Stone Tracy Co., 220 U. S. 107, 
55 L. Ed. 389, 31 S. Ct. 342. In deciding the Zonne case 

• the Court referred to the Flint case. Both cases were de¬ 
cided March 13, 1911. The Flint case involved various 
companies and organizations organized for profit. In de¬ 
ciding the case the Court said: 

“This tax, it is expressly stated, is to be equiva¬ 
lent to one per centum of the entire net income 



over and above $5,000 received from aU sources 
during the year—this is the measure of the tax 
explicitly adopted by the statute. The income is 
not limited to such as is received from property 
used in the business, strictly speaking, but is ex¬ 
pressly declared to be upon the entire net income 
above $5,000 from all sources, excluding the 
amounts received as dividends on stock in other 
corporations, joint stock companies or associa¬ 
tions, or insurance companies also subject to the 
tax. In other words, the tax is imposed upon the 
doing of business of the character described, and 
the measure of the tax is to be the income, with the 
deduction stated, received mot only from property 
used in business, but from every, source. • • •” 
(220 U. S. 146) 

“• • * It remains to consider whether these 
corporations are engaged in business. * Business9 
is a very comprehensive term and embraces every¬ 
thing about which a person can be employed. 
Black’s Law Diet., 158, citing People v. Commis¬ 
sioners of Taxes, 23 N. Y. 242, 244. ‘That which 
occupies the time, attention and labor of men for 
the purpose of a livelihood or profit.’ Bouvier’s 
Law Dictionary, Vol. I, p. 273. 

“We think it is clear that corporations organized 
for the purpose of doing business, and actually 
engaged in such activities as leasing property, col¬ 
lecting rents, managing office buildings, making^ 
investments Of profits, or leasing ore lands and 
collecting royalties, managing wharves, dividing 
profits, and in some cases investing the surplus, 
are engaged in business within the meaning of 
this statute, and in the capacity necessary to make 
such organizations subject to the law. 

“Of the Motor Taximeter Cab Company Case, 
No. 432, the company owns and leases taxicabs, and 
collects rents therefrom. We think it is also do¬ 
ing business within the meaning of the statute.” 
(220 U. S. 171) 
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It will thus be seen that respondents situation in the 
present case is in no wise comparable to that in the Zorme 
case. Furthermore, the Zonne and Flint cases necessarily 
involved the questions whether the organizations concerned 
(1) were “organized for profit** and (2) were “engaged 
in business** under the statute there involved. If either 
case could be said to be a “bay-horse** case11 it is the 
Flint case rather than the Zorme case, because it certainly 
cannot be said that respondent had deprived himself of 
all “activity** with respect to the property involved (App. 
17). We are not here concerned with the broad and dif¬ 
ficult question of whether a person was engaged in “busi¬ 
ness** within the ordinary meaning of the term1* but 
whether the respondent was engaged in a “trade or busi¬ 
ness** within the meaning of the 1947 Act with respect to 
the Hotel Lafayette. For example, the carrying on of a 
profession, or the performance of functions of a public 
office,13 does not constitute in either case engaging in 
“business** within the ordinary meaning; but the carry¬ 
ing on of a profession and performance of the functions 
of a public office are within the definition of “trade or 
business** in the 1947 Act. The case of Magruder v. Wash¬ 
ington, Baltimore & Annapolis Realty Corp., supra, in¬ 
volved the question whether the corporation was “carry¬ 
ing on or doing business** within the meaning of the Fed¬ 
eral tax statute involved. The corporation had been 
formed for the purpose of liquidating certain properties 
and was carrying on negotiations for the sale thereof, 
selling them from time to time “and renting unsold proper¬ 
ties under short term leases**. The lower court had held 
that, because respondent was a liquidating corporation, it 
was not carrying on or doing business within the meaning 

Dorsey v. Kingsland, decided by this Honorable Court January 26, 1240, 
No. 9572. 

is Eaten v. National Rifle Association, supra. 
ii Eaten v. National Rifle Association, supra. 
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of the tax statute. In so holding the court had refused to 
give effect to the Treasury regulation claimed to be ap¬ 
plicable, which provided (316 U. S. 72): 

“• • • In general ‘doing business’ includes any 
activities of a corporation whether it engages in— 

“(5) the orderly liquidation of property by ne¬ 
gotiating sales from time to time as opportunity 
and judgment dictate and distributing the pro¬ 
ceeds as liquidation is effected—for example, the 
liquidation of an estate, or of properties taken 
over from another corporation, or of the share¬ 
holder’s fractional interests in particular prop¬ 
erty;” 

The Circuit Court of Appeals affirmed. The Supreme 
Court reversed, holding the regulation valid. 

We think that the Magruder case closely approaches the 
status of a “bay-horse” case, and submit that the Board . 
of Tax Appeals erred in reversing the action of the As¬ 
sessor. 

CONCLUSION 

It is respectfully submitted that the decision of the Board 
of Tax Appeals should be reversed. 

Vernon E. West, 

Corporation Counsel, D. C., 
Chester H. Gray, 

Principal Assistant Corporation Counsel, D. C., 
George C. Updegraff, 

Assistant Corporation Counsel, D. C., 
Attorneys for Petitioner, 
District Building, 
Washington 4, D. C. 
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1 Filed Jun 11 1948 

BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 

Roy H. Pickfobd, 1015 Loma Avenue, Coronado, California, 
Petitioner, 

v. 

District of Columbia, Respondent. 

Docket No. 1096 

petition 

The above named petitioner petitions for a refund of 
taxes paid by him to the District of Columbia and alleges 
as follows: 

1. Petitioner is a resident of and domiciled in the State 
of California, his home being at 1015 Loma Avenue, Coro¬ 
nado, California. 

2. The tax in controversy is an Unincorporated Busi¬ 
ness Franchise Tax for the calendar year 1947, in the 
amount of $865.60. A copy of the material portions of 
the Return filed by petitioner is attached hereto, marked 
Exhibit “A”. 

3. April 14, 1948, petitioner paid said Unincorporated 
Business Franchise Tax, under protest in writing. Said 
tax resulted from the rental income derived from certain 

1 
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real estate, with improvements thereon, located in the 
District of Columbia, to wit, the Lafayette Hotel, located 
on the Southeast corner of 16th and- Eye Streets, N. W., 
and the Toronto Apartment, located on the Southwest 
corner of 20th and P Streets, N. W. 

June 2, 1948, petitioner filed with the Collector and As¬ 
sessor of Taxes for the District of Columbia a Claim for 
Refund of the taxes so paid. 

June 7, 1948, the Administrator of the District of Co¬ 
lumbia Income and Franchise Tax Division denied said 
Claim. A copy of said Refund Claim and the referred-to 
denial are attached hereto and marked respectively, Ex¬ 

hibits “B” and “C”. 
2 Jurisdiction of the Board is therefore based upon 

Title XV, Section 1, of the District of Columbia 
Income and Franchise Tax Act of 1947, Public Law 195, 
80th Congress. 

4. Petitioner has been advised by counsel and therefore 
avers, that the ownership of the properties hereinbefore 
referred to does not constitute the conduct of a trade or 
business in the District of Columbia within the purview 
of Title VIII, Section 1, of the Act above referred to. 
Petitioner filed an Unincorporated Business Franchise Tax 
Return, however, by reason of the severe penalties pro¬ 
vided in said Act in the event of adverse decision upon 
the advice so received. 

5. The facts upon which petitioner relies as the basis of 
this proceeding are as follows: 

A. Petitioner leases the Lafayette Hotel on a long-term 
basis to a lessee-operator, who pays petitioner a net rental 
bases upon (a) a minimum amount or (b) a percentage of 
gross room rentals, whichever is greater. Petitioner 
takes no part in the management and operation of said 
hotel. 

B. Petitioner employs an agent to manage the Toronto 
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Apartment, and said agent collects the gross rentals, pays 
all expenses, excepting real estate taxes, relating to the 
operation thereof, and from time to time remi s to peti¬ 
tioner the net rentals arising from the ownership of said 
property. 

Wherefore, petitioner prays refund of the taxes so paid, 
and for such other and further relief as the exigencies of 
the case may require. 
• #•#•*•*** 

7 Filed Nov 24 1948 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Findings of Fact 

1. Petitioner, Eoy H. Pickford, is an individual. During 
all of 1947 he was the owner of an apartment-house build¬ 
ing known as the Toronto Apartment, and of a hotel known 
as The Lafayette, both in the District of Columbia. He 
owned no other property in the District, and engaged in 
no other business activities therein. 

2. The apartment house was managed by a real-estate 
agent on behalf of petitioner. As petitioner’s agent he 
collected the rents, made necessary disbursements for 
maintenance and upkeep, and remitted to petitioner the 
net rentals, after deducting his commissions. 

3. During the entire year the hotel was subject to a 
lease dated June 17, 1946, whereby petitioner had leased 
the hotel to The Lafayette, Inc., a corporation, for a term 
of three years from January 1, 1947, at a rental of a sum 
equal to 15% of all gross revenues of the hotel, with a 
minimum of $36,000 per year, payable in monthly install¬ 
ments of $3,000 each, with quarter-yearly adjustments. 
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Under the terms of a former lease, incorporated 
8 into the 1946 lease, the lessee was required to pay 

all real-estate taxes and assessments, to comply at 
its own cost with all requirements of public authority, and 
to make all repairs at its expense. Petitioner reserved the 
right to an apartment on the top floor and the furniture 
and furnishings therein, free of rent and free of any charge 
for elevator service, electric current, gas, heat and water. 

4. During 1947 petitioner stopped at the hotel for not 
more than one week. He was in Washington then by rea¬ 
son of his interest in golf, and while there did not transact 
any business of any kind, did not confer with any officials 
or employees of the lessee, and did not in any way under¬ 
take to advise or direct matters of policy relating to the 
conduct of the hotel. 

5. In 1947 the net income derived by petitioner from the 
operation of the apartment house was $4,604.84, and the 
net income received by him from the hotel was $29,707.15. 
The net income from both operations, after deducting a 
salary of $7,000 for petitioner, was $27,311.99. 

6. On April 15, 1948, petitioner filed the un'ncorporated 
business franchise tax return required by Article I, Title V, 
section 2 (f) of the District of Columbia Income and Fran¬ 
chise Tax Act of 1947 (D. C. Code, Supp. VI, section 47- 
1564a-f), and paid the tax of $865.60 thereby shown to be 
owing, under protest in writing. 

7. On June 2, 1948, petitioner filed a claim for refund 
of the tax, upon the ground that the ownership of the prop¬ 
erty referred to did not constitute the conduc1: of a trade 
or business within the purview of Title VHI, section 1 of 

the Act (Code Supp. VI, section 47-1574). The claim 
9 for refund was denied on June 7, 1948, and on June 

11, 1948, petitioner appealed from such denial, upon 
the same ground as that which had formed the basis of 
his claim for refund. 
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Conclusions of Law 

1. The operation by petitioner of the Toronto Apart¬ 
ment House was an unincorporated business within the 
meaning of Article I, Title VIII, section 1 of the District 
of Columbia Income and Franchise Tax Act of 1947 (D. C. 
Code, Supp. VI, sec. 47-1574). 

2. The ownership of, and collection of rents from, the 
Lafayette Hotel by petitioner was not an unincorporated 
business within the meaning of said section of said statute, 
and petitioner was not liable for tax thereon under said 
section. 

3. The net income derived by petitioner from the owner¬ 
ship and operation of the Toronto Apartment House, hav¬ 
ing been less than $10,000, petitioner was not liable for 
any tax for 1947 under Article I, Title VTU, section 3 of 
said statute (Code Supp. VI, sec. 47-1574-b), and is en¬ 
titled to a refund of the entire amount paid for said tax 
for said year, namely $865.60. 

jDecision will be entered for petitioner. 

Lawrence Koenigsberger, 

Member Sole, 
Board of Tax Appeals for 
the District of Columbia. 

• • • ■ • • • • • • • 

10 MEMORANDUM 

In his brief, petitioner abandoned his contention that 
the apartment-house operation was not an unincorporated 
business within the meaning of Article I, Title VIII, sec- 
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tion 1 of the District of Columbia Income and Franchise 
Tax Act of 1947 (D. C. Code Supp. VI, sec. 47-1574, but 
adhered to it as to the hotel. 

The operation of the apartment house by petitioner, 
through his agent, was the conduct of a “trade or busi¬ 
ness’’ within the meaning of the statute, Littlehales v. 
District of Columbia, 75 U. S. App. D. C. 368, 130 F. (2d) 
402; District of Columbia v. Wardell, 74 App. D. C. 184, 
122 F. (2d) 202. 

The hotel stands on a different footing. As in the case 
of Zonne v. Minneapolis Syndicate, 220 U. S. 87, which 
involved the question of whether a lessor was “engaged 
in business” within the meaning of section 38 of the Act 
of August 5, 1909, 36 Stat. L. 112, petitioner had wholly 
parted with control and management of the hotel prop¬ 
erty. The District contends that the Zonne case is not 
applicable to this case, because in that the lessee was a 
corporation, which, after making the lease, had caused i*s 
charter to be amended so that its sole authority was to 
hold title to the property subject to the lease, and to re¬ 
ceive and distribute the rentals which might accrue under 
the terms thereof, or the proceeds of any sale that might 

be made thereof. But that is not a real distinction. 
11 What the corporation had brought about by its act 

in making the lease and in amending its charter, 
had been equally as well accomplished by petitioner here, 
when he made the lease and thereby divested himself of 
all control over the hotel property, except to collect the 
rents and enforce such rights as the lease or the law con¬ 
ferred upon him in event of default by the lessee. 

The fact that petitioner’s rental was 15% of the gross 
receipts, with a minimum of $36,000 a year, did not make 
him a partner or joint adventurer with the lessee, Tom¬ 
linson v. Dille, 147 Md. 161, 127 A. 746; Van Avery v. 
Platte, etc. Co., 133 Nebr. 314, 275 N. W. 288. This sort 
of an arrangement is quite common; it merely furnishes 
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a measure of tlie rental; the lessor does not take any of 
the risks of the business, and his right to the minimum 
rental is not subject to the fortunes of the business. 

The Commissioners have prescribed certain regulations 
pertaining to the income and franchise taxes imposed by 
the statute here under consideration. Among them is sec¬ 
tion 8-1 (h) (C) as follows: 

“The renting or operation of one or more apart¬ 
ment houses, hotels, dwellings, boarding-houses, 
other buildings or parts thereof, is classed as an 
unincorporated business where conducted by indi¬ 
vidual partnership or other unincorporated en¬ 
tity” 

These regulations were prescribed by the Commissioners 
pursuant to Title I, section XVI, (Code Supp. VI, sec. 
47-1595), which authorizes the Commissioners to “pre¬ 
scribe such rules and regulations consistent with the pro¬ 
visions of this article as may be necessary and proper for 
its enforcement and efficient administration”. The quoted 
section of the regulation is not entirely clear as to whether 
the “renting” of apartment-houses, etc., is intended to 
have reference to the act of the lessee or tenant, or of the 
lessor or landlord. Assuming that it was intended to ap¬ 
ply to the act of the lessor or landlord, it is not valid 
insofar as it purports to enlarge the meaning of the words 

of the statute, as here interpreted. 
12 The District further contends that, since peti¬ 

tioner is engaged in trade or business within the 
meaning of Title VIII so far as the apartment-house is 
concerned, the statute authorizes the imposition of a tax 
on all of his income derived from sources within the Dis¬ 
trict, whether or not connected with a trade or business. 
For this theory, it relies on the following portions of the 
statute: 
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Title VUI, section 3 (Code Supp. VI, sec. 47- 
1574-b) “For the privilege of carrying on or en¬ 
gaging in any trade or business within the District 
and of receiving income from sources within the 
District, there is hereby levied for each taxable 
year a tax at the rate of 5 per centum upon the 
taxable income of every unincorporated business, 
whether domestic or foreign.” (Emphasis 
supplied) 

Title VIII, section 2, “For the purposes of this 
title, and unless otherwise required by the con¬ 
text, the words ‘taxable income’ mean the amount 
of net income derived from sources within the 
District within the meaning of Title X of this ar¬ 
ticle in excess of the exemption granted by sec¬ 
tion 4 of this article”. 

Title X, section 1, “It is the purpose of this article 
to impose (1) an income tax upon the entire net 
income of every resident and every resident estate 
and trust, and (2) a franchise tax upon every cor- . 
poration and unincorporated business for the privi¬ 
lege of carrying on or engaging in any trade or 
business within the District, and of receiving such 
other income as is derived from sources within the 
District.The measure of the franchise tax 
shall be that portion of the net income of the cor¬ 
poration and unincorporated business as is fairly 
attributable to any trade or business carried on 
or engaged in within the District, and such other 
net income as is derived from sources within the 
District (Emphasis supplied) 

The District apparently takes the position that once a 
person is found, as the petitioner here has been found, to 
be engaged in an “unincorporated business”, it follows 
that all of his District of Columbia income is thereby made 
subject to the tax, regardless of whether it is derived from 
a trade or business, and regardless of whether it is income 
to the unincorporated business as distinguished from the 
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individual. This argument would be sound if this section 
read, “It is the purpose of this article to impose ... a 
franchise tax upon every corporation and person for the 

privilege”, etc., followed by the provision that the 
13 measure of the franchise tax shall be that portion 

of the net income of the person engaging in busi¬ 
ness as is derived from sources from within the District, 
instead of the business. This argument ignores the fact 
that the tax is imposed, not upon the individual, but upon 
the business, treating the business, as distinguished from 
the owner, as the taxable entity. This case is readily dis¬ 
tinguishable from Flint v. Stone Tracy Co., 220 U. S. 107. 
In that case the applicable statute (section 38 of the Act 
of August 5, 1909, (36 Stat. L. 112) imposed a tax on cor¬ 
porations engaged in business based on its entire net in¬ 
come (in excess of $5,000) received by it from all sources. 
In this case, as has been pointed out herein, there is no 
provision imposing a tax on all of income of the person 
owning a business, but only upon all income of the business. 

In this case the operation of the Toronto Apartment 
house is a business, and all of the income of that business 
derived from sources within the District is subject to the 
tax; but it does not follow that the owner of that busi¬ 
ness, who is also the owner of other property not con¬ 
stituting a business, their only nexus being common owner¬ 
ship of both, is subject to the tax on all of his District of 
Columbia income, unconnected with and not a part of the 
operations of any business. 

If Congress had intended to impose a franchise tax on all 
of the District of Columbia income of a person engaged in 
business it could easily have said so; instead, it expressly 
confined the levy to the income of the business. 

The net income derived by petitioner from the hotel not 
being subject to the tax, and the net income derived from 
the apartment-house having been less than the $10,000 ex¬ 
emption allowed by section 4 of Title VIII, it follows that 
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the action of the Assessor in denying petitioner’s claim for 
refund, will be reversed. 

Lawrence Koenigsbergeb, 

Member Sole, 
Board of Tax Appeals for 
the District of Columbia 

• •••••# ••• 

14 Filed Nov 24 1948 

• ••••••••• 
DECISION 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearing on said petition, it is, 
by the Board, this 24th day of November, 1948, 

Adjudged and Determined, That the action of the As¬ 
sessor in disallowing claim of petitioner, Roy H. Pickford, 
for refund of unincorporated business franchise tax for 
the year 1947 in the amount of $865.60, be, and it is 
hereby reversed, and that said petitioner is entitled to a 
refund of said tax. 

Lawrence Koenigsberger, 

Member Sole, 
Board of Tax Appeals for 
the District of Columbia 

• ••••••• 

Filed Dec 31 1948 

• ••••••• 

*>> 
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PETITION FOE REVIEW BY THE UNITED STATES 
COURT OF APPEALS, DISTRICT OF COLUMBIA 
CIRCUIT, OF A DECISION BY THE BOARD OF TAX 
APPEALS FOR THE DISTRICT OF COLUMBIA 

The District of Columbia, petitioner in this appeal (re¬ 
spondent below), by Vernon E. West, Corporation Coun¬ 
sel, D. C., Chester H. Gray, Principal Assistant Corpora¬ 
tion Counsel, D. C., and George C. Updegraff, Assistant 
Corporation Counsel, D. C., hereby petitions for a review 
by the United States Court of Appeals, District of Co¬ 
lumbia Circuit, of a decision of the Board of Tax Appeals 
for the District of Columbia entered November 24, 1948, 
determining that the Assessor of the District of Columbia 
erroneously disallowed the claim of respondent (petitioner 
below) for refund of an unincorporated business franchise 
tax for the year 1947 and that respondent is entitled to a 
refund of said tax. 

? i 

The petitioner, hereinafter referred to as the District, 
is a municipal corporation. The respondent is an indi¬ 
vidual. 

II 

Nature of the Controversy 

(a) The controversy involves the question of whether 
the respondent was liable to petitioner for an unincor¬ 

porated business franchise tax for the year 1947. 
23 (b) The respondent, during the year 1947, was 

the owner of the Lafayette Hotel and the Toronto 
Apartments situated in the District of Columbia. During 
that year the apartment house was managed for respondent 
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by respondent’s agent. The Lafayette Hotel, owned by 
respondent, was managed and operated under the terms 
of an agreement by and between respondent and The La¬ 
fayette Hotel, Inc., during the tax year involved. Under 
the terms of said agreement the respondent was to re¬ 
ceive a sum equal to 15 per centum of all gross room 
revenues of the Lafayette Hotel, with a minimum of 
$36,000 per annum. During the tax year involved respond¬ 
ent received under said agreement the sum of $37,984.76. 

(c) Titles VIII and X of the District of Columbia Income 
and Franchise Tax Act of 1947 taxed at the rate of five 
per centum the taxable income of every unincorporated 
business carried on in the District of Columbia for the 
privilege of carrying on or engaging in any trade or busi¬ 
ness within the District and of receiving income from 
sources within the District. It is provided in said Act 
that the measure of the tax shall be that portion of the 
net income of the unincorporated business as is fairly 
attributable to any trade or business carried on or en¬ 
gaged in within the District and such other income as is 
derived from sources within the District. 

(d) Respondent filed an unincorporated business fran¬ 
chise tax return for the tax year involved and paid the tax, 
amounting to $865.60, on April 13, 1948. On June 2, 1948, 
respondent filed a claim for refund of said tax, which was 
denied on June 7, 1948. 

(e) Respondent appealed to the Board of Tax Appeals 
on June 11, 1948, from the aforesaid denial of refund on 

the ground that the ownership of the Lafayette 
26 Hotel and the ownership and operation of the To¬ 

ronto Apartments through an agent did not con¬ 
stitute the conduct of a trade or business within the mean¬ 
ing of Title VIII of the 1947 Act. 

(f) On November 24, 1948, said Board held that the 
operation by respondent of the Toronto Apartments was 
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an unincorporated business within the meaning of Title 
VIII, Section 1, of the District of Columbia Income and 
Franchise Tax Act of 1947, and that the ownership of and 
collection of rents from the Lafayette Hotel by respondent 
was not an unincorporated business within the meaning 
of said Act. The Board further held that the net income 
derived by respondent from the ownership and operation 
of the Toronto Apartments, having been less than $10,000, 
was not subject to any tax for 1947 under Title VIII, Sec¬ 
tion 3, of the 1947 Act, and that respondent was entitled 
to a refund of the entire amount paid to petitioner for 
said tax for said year. The District filed a motion for 
further hearing on December 6, 1948, which was over¬ 
ruled on December 21, 1948. 

Ill 

The District, being aggrieved by the findings of fact, 
conclusions of law and decision of the Board of Tax Ap¬ 
peals, desires to obtain a review thereof by the United 
States Court of Appeals for the District of Columbia 
Circuit. 

• * * . • • • # • • * 

TRANSCRIPT OF PROCEEDINGS 

*•••*•#*#* 

29 ROY H. PICKFORD 
was called as a witness and, having been first duly sworn 
by the Board, testified as follows: 

MR. TOWERS: 

• ••••••••• 
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30 Q. Where do you live, Mr. Pickford? A. Corona¬ 
do, California. San Diego County. 

Q. For how many years have you lived there? A. I went 
there in 1911, and I have been there 37 years, and back in 
the District of Columbia for two years. That was about 
1918. 

31 Q. Mr. Pickford, how often do you come to the 
District of Columbia, from your home in California? 

A. Once a year, as a rule. 
Q. How long do you stay? A. I think the maximum I 

have ever stayed is two weeks, a week or two weeks. 
Q. Do you engage in any business activities in the Dis¬ 

trict of Columbia? A. No, I do not. 
Q. Do you own any real estate here? 
THE BOARD: WThat is the purpose of these questions? 
MR. TOWERS: The purpose of these questions goes to 

the very heart of the issue in this case. 
THE BOARD: The question is: are these businesses 

that are concerned here taxable. Whether he has any other 
business is immaterial. 

MR. TOWERS: I’ll qualify the question by saying: Do 
you engage in any business activities in the District of 
Columbia ? 

THE BOARD: That is the whole issue in this case, and 
that is the question to be answered by me upon the testi¬ 
mony. 

MR. TOWERS: He can state the facts, your Honor. 
THE BOARD: Let him state the facts but not the con¬ 

clusions. Whether he is engaged in business is a conclusion 
for me to decide. 

By Mr. Towers: 
32 Q. In what business activities do you engage in 

the District of Columbia, Mr. Pickford? A. I don’t 
conduct any business at all. 
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Q. Do you own any real estate here? A. I own the 
Lafayette Hotel, and the Toronto Apartments, at 20th and 
P Streets. 

Q. Mr. Pickford, when did you acquire these properties? 
A. 1939. 

Q. During the year 1947, did you lease the Lafayette 
Hotel to any person or corporation? A. I leased it to the 
Lafayette Hotel Company, Incorporated, Jefferson L. Ford, 
President. 

35 Q. During the calendar year 1947, Mr. Pickford, 
what did you do, if anything, in the way of managing 

or operating The Lafayette Hotel? A. I did not manage 
it, and I had nothing to do with the operation of it. 

Q. Did you have anything to do with the direction of 
policies during that year at The Lafayette, A. I did not. 

Q. Who pays the real estate taxes on The Lafayette, Mr. 
Pickford? A. The lessee. 

Q. Does this include interior and exterior, and structural 
repairs? A. Outside and inside. They make all re¬ 

pairs. 
36 MR. TOWERS: Your Honor, in view of the fact 

that Mr. Updegraff has stated his willingness to 
admit the allegations contained in subparagraph (b) of 
Paragraph V of the Petition, I was prepared to offer testi¬ 
mony along these lines. Now I do not believe it is neces¬ 
sary unless there is some question your Honor may have. 

THE BOARD: It’s never necessary to prove what is 
admitted. 
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37 MR. TOWERS: I would like to make this state¬ 
ment, your Honor, in Mr. Pickford’s franchise tax 

return for the year 1947 under Line 14, there is claimed 
an amount representing salary for taxpayer’s services. The 
reason for the appearance of that item is that the tax¬ 
payer was faced with a dilemma in filing this return. If 
he failed to claim any he would lose it. If he engaged in 
trade or business in the District of Columbia, our conten¬ 
tion is that he would be entitled to compensation for the 
performance of his duties in that occupation. If he is not 
engaged in trade or business in the District of Columbia, 
the question as to whether he has or has not a deduction is 
moot. 

It is appropriate, it seems to me, your Honor, to make an 
explanation of an apparent inconsistency that might exist 
with reference to the return involved in the proceeding. 

• •••••# • • • 

38 CROSS EXAMINATION 

By Mr. Updegraff: 

39 Q. Did you stop at The Lafayette at any time 
during the year 1947, Mr. Pickford? A. Yes, I 

was there. Let me see, it was in the latter part of June. 
Q. How long did you remain? A. I don’t think I was 

there over a week at the most. 
Q. What did you do while you were there, if anything, 

with respect to The Lafayette Hotel? A. I didn’t have 
any business dealings there at all, Mr. Updegraff. I came 
over, and frankly, I came to go to the United States Na¬ 
tional Senior Golf Championship at Rye, New York. I 

came by here and played golf at the Columbia Coun- 
40 try Club, at the Chevy Chase Club, and met some 

friends. I have no recollection of seeing Mr. Ford, 
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of the officials. I know I didn’t talk to any of them about 
the business in any way. Maybe to say “How do you 
do,” to them. 

Q. Did you talk to the manager of The Lafayette Hotel? 
A. I probably saw him in the lobby, and said, “How do 
you do,” in passing the time of day. I didn’t go into any 
business deals or policies. I leased the hotel to them and 
they are supposed to run it. I hope that is an answer to 
your question, Mr. Updegraff. 

Frankly, I have not been bringing up anything with them 
unless they say something to me. 

Q. What do you consider to be business deals with re¬ 
spect to The Lafayette Hotel? A. I think that dictating 
policies or telling them what improvements they should 
make, or what rates they should charge for the rooms; 
how they should run the dining room, how they should run 
the cocktail lounge. 

Q. You were interested in whether or not you received 
your 15 per cent under the agreement shown by Petition¬ 
er’s Exhibit No. 2? A. Yes, sir. 

Q. Did you make any inquiry with respect to that 15 
per cent? A. No, Mr. Updegraff, I did not. 

41 Q. You didn’t talk to anybody about that while 
you were here in June? A. No, any conversation that 

I may have had was casual; I did not go into the details of 
how they were running the hotel, or what rates they were 
charging. I didn’t ask if the 15 per cent was going to be 
obtained or not. 

Frankly, I had leased the hotel to them and I felt that I 
had no say. I didn’t feel I should tell them how to run it, 
and I didn’t. 

Q. Did you go to the Toronto Apartments in the District 
while you were here in June, 1947? A. No, I did not. 

Q. I hand you applications for unincorporated business 
licenses numbers 4952 and 5875. The first for the year 
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1947, and the second for the year 1948, and ask you if you 
are the person who signed such applications. A. Yes, 
Mr. Updegraff, there is my signature. 

45 ROBERT H. SAXJTER was called as a witness 
for the Respondent and, having been first duly sworn 

by the Board, testified as follows: 

DIRECT EXAMINATION 

By Mr. Updegraff: 

Q. Where are you employed? A. Assessor’s office, Dis¬ 
trict Government. 

Q. In what capacity? A. I’m an Examiner in the In¬ 
come Tax Division. 

Q. What branch? A. Unincorporated Business. 
Q. How long have you been so employed? A. Since the 

passing of the new law, sir. 
Q. You were employed with the District of Columbia 

Government prior to that time? A. Yes, sir, I was. 
46 Q. In what capacity? A. I was an examiner with 

the Corporation Tax Division. 
Q. By “Corporation Tax Division,” you mean income 

tax or what? A. It was the income tax but I worked on 
corporation taxes, sir. 

Q. Will you refer to Respondent’s Exhibit A and B, the 
reverse side thereof, where is shown a rubber stamp re¬ 
corded beginning: “This application is made and fee paid 
hereunder involuntarily,” etcetera, etcetera, and tell the 
Board whether you receive few or many applications for 
licenses with a stamping like that on them? A. We receive 
quite a few, sir. 
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47 MR. UPDEGRAFF: Will you read the question, 
Mr. Reporter? 

(The question was read by the reporter, as follows: 
“Q. In many cases where the application is stamped 

such as indicated by you, on Respondent’s Exhibit A and 
B, have to your knowledge the taxpayers filing them made 
any objection to payment of the tax?”) 

THE WITNESS: That is a rather difficult thing for me 
to say, Mr. Updegraff, inasmuch as I do not know the feel¬ 
ings of the taxpayers. I do know that we do receive a 
great many applications for unincorporated business licen¬ 
ses. These have an identical stamp as is on the reverse side 
of these applications submitted in evidence. 

THE BOARD: Was that stamp on those applications 
when they were received by you? 

THE WITNESS: To the best of my knowledge, they 
were, sir. 

49 Pet’s Ex. No. 1 

LEASE 

This lease, made this 21st day of December 1932, by and 
between Thomas H. Pickford, of the District of Columbia, 
hereinafter referred to as the “Lessor”, and Jefferson L. 
Ford, Jr., of the District of Columbia, hereinafter referred 
to as the “Lessee”; 

Witnesseth, that for and in consideration of the rent 
hereinafter reserved and of the covenants hereinafter con¬ 
tained to be performed on the part of the Lessee, the Les¬ 
sor does hereby let and demise unto the Lessee the parcel of 
land situate at the southeast corner of Sixteenth and Eye 
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Streets, Northwest, in the City of Washington, District of 
Colombia, known and described as Lots numbered Nine 
(9) and Ten (10) in Square numbered Two Hundred (200) 
together with the improvements thereon, consisting of a 
hotel building known as the “Hotel Lafayette” for the 
term and period of ten (10) years, commencing therefor 
on the first day of January 1933, and ending on the thirty- 
first day of December, 1942; reserving, however, to the 
Lessor, or his assigns, the apartment on the top floor of 
said premises, sometimes called the penthouse, as herein¬ 
after more fully provided. 

• ••••••••• 

50 And in further consideration of the premises, and 
of the covenants, conditions and provisions herein 

contained, the Lessor and the Lessee further mutually and 
severally covenant and agree as follows: 

First: The Lessee shall and will bear, pay and discharge, 
as additional rent hereunder, when due, all taxes, assess¬ 
ments, rates, charges for revenue, and all levies, general 
and special, ordinary and extraordinary, of any name and 
kind whatsoever, which, during the term hereby demised, 
may be fixed, charged, levied, assessed, or otherwise imposed 
upon said land and premises, or upon any buildings or 
improvements thereon, or for special improvements made 
before the expiration of this lease, howsoever it may be 
ended, whether then levied or not, by virtue of any present 
or future law or municipal ordinance in force in the Dis¬ 
trict of Columbia (it being the declared intention of the 
parties to this agreement that the rentals hereinbefore 

specified shall be net rentals to be received by the 
51 Lessor throughout the term of this lease) excepting 

the real estate taxes through the calendar year 
1933, that is to say, those for the current tax year ending 
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June 30, 1933, and those for the first half of the tax year 
ending June 30,1934, which taxes the Lessor hereby agrees 
to bear and pay, and excepting, further, such, if any, tax 
or levy as may be made upon the Lessor by reason of the 
income derived from this lease, or by reason of the trans¬ 
fer or devolution of the title of the Lessor to the leased 
premises. The Lessee shall exhibit or deliver to the Les¬ 
sor, as often as requested so to do, the receipts showing 
the pajunent of the aforesaid taxes and other charges. 

The Lessee, upon notice to the Lessor, may apply to the 
proper authorities for the reduction, variation, or cancella¬ 
tion of any tax, charge or assessment, and pending the 
decision thereof the non-payment of such charge or assess¬ 
ment shall not be deemed a default hereunder, provided the 
Lessee, upon written demand of the Lessor, shall furnish 
satisfactory security to the Lessor against any loss or ex¬ 
pense to wrhich the Lessor may be put by reason of such 
non-payment. 

Second: The Lessee shall and will comply, at his own 
cost and expense, with all requirements of the Federal and 
District of Columbia authorities and of the public boards 
or lawfully constituted authority of either thereof. 

In case the Lessee shall dispute the validity, applicability 
or propriety of any law, order, ordinance or regulation, it 
shall not be deemed a default hereunder, provided that 
within the time allowed by law, but in any event not to ex¬ 
ceed thirty (30) days after receipt of notice of any such lawT, 
order, ordinance or regulation, the Lessee shall institute 
legal or other proper proceedings to vacate or modify such 

law, order, ordinance or regulation, or shall give 
52 written notice to the Lessor that the Lessee intends 

to resist the enforcement thereof and shall within the 
time above specified furnish satisfactory security to the 
Lessor against any loss or expense to which the Lessor may 
be put by reason of such non-compliance. 
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Third: The Lessee shall and will pay, in addition to the 
rentals hereinbefore reserved, any sum or sums of money 
which may during the term of this lease become payable to 
the District of Columbia or the United States Government 
for the use and enjoyment of any vault space or spaces in, 
under or upon any public land adjoining the leased prem¬ 
ises, and now or hereafter allotted to the leased premises 
by the public authorities. Such vault space or spaces, if 
any, as are now or may hereafter be allotted to the leased 
premises by the public authorities, are included in the 
property hereby leased, it being, however, expressly under¬ 
stood and covenanted that the Lessor does not in any man¬ 
ner or to any extent guarantee to the Lessee the right to 
continue the occupancy or use of such vault space or spaces, 
and in the event the proper governmental authority shall 
lawfully demand possession thereof, the Lessee will yield 
possession thereof, and such event shall not otherwise af¬ 
fect any of the covenants herein, and in particular shall not 
affect the rentals hereinbefore provided. 

Fourth: The Lessee shall and will, during the dura¬ 
tion of this lease, promptly make, at his own cost and 
expense, all necessary and proper repairs to the interior 
and exterior of said premises, to keep them and all 
fixtures and equipment therein and hereafter added to 
said premises, in first class condition, it being the declared 

intention of the parties to this agreement that the 
53 rentals hereinbefore specified shall in every sense, 

except income, personal or similar taxes, be net ren¬ 
tals to be received by the Lessor throughout the term of 
this lease, without being diminished in any way whatso¬ 
ever by reason hereof. 

The Lessee further covenants and agrees that he will 
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take and hold the leased premises as tenant of the Lessor 
for the aforesaid term, and at the certain rentals herein¬ 
above specified; that he will pay all charges for gas, electric 
current and water used in and upon said premises when and 
as the bills therefor become due and payable, and will heat 
said premises at his own cost and expense; that he will not 
use, permit or suffer to be used, said premises, or any part 
thereof, for any disorderly or unlawful purpose, but will 
occupy and use said premises solely as a hotel; that no act 
or business shall be done, suffered or permitted upon said 
premises, or upon any part thereof, which shall operate to 
impair or make void the insurance upon said premises, or 
which shall increase the rate of insurance thereon beyond 
an ordinary risk, that he will not. transfer or assign this 
lease, or any portion of the term, or sub-let said premises, 
or any part thereof, without the written consent of the les¬ 
sor first had and obtained; that he will promptly remove 
all snow and ice from the sidewalks facing said premises; 
that he will allow the Lessor, or his representatives, to have 
access to said premises at any time for the purpose of in¬ 

specting the same or for the purpose of preventing 
54 damage or injury thereto; that he will not make any 

structural or material changes or alterations in said 
premises without the consent of the Lessor first had and 
obtained; that he will keep said premises clean and in 
proper sanitary condition during the term of this lease; 
and that he will at the expiration or other termination of 
the tenancy hereby created deliver up said premises in the 
like good order and condition in which they now are, or 
shall be put in by the Lessee, ordinary wear and tear and 
damage by accidental fire or other unavoidable casualty 
only excepted. 

The Lessee further covenants and agrees that the 
Lessor, or his assigns, shall have the right, during 
the entire term of this lease, to use and occupy as a resi¬ 
dence the apartment on the top floor of the demised prem¬ 
ises, together with all of the furniture and furnishings 
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therein, free of any rental payment or deduction for such 
use and occupancy, and free of any charge to the Lessor 
for elevator service, electric current, gas, heat and water, 
all of which the Lessee agrees to furnish to said apartment 
at his own cost and expense. 

• ••••••••• 

55 It is further understood and agreed that all property 
of every kind and character in and upon the leased 

premises shall be, during the entire term of this lease, at 
the sole risk and hazard of the Lessee, or those claiming by, 
through or under him, and that the Lessor assumes no 
liability or responsibility whatsoever in respect of the busi¬ 
ness operations conducted and to be conducted by the Lessee 
in or upon said premises, or in respect of the business opera¬ 
tions conducted and to be conducted by those claiming by, 
through or under him; nor for any accident, injury or dam¬ 
age to either person or property happening, occurring or 
resulting in or upon said premises, or the property or land 
adjacent thereto, the Lessee hereby agreeing to save harm¬ 
less the Lessor from any and all loss or damage by reason 
or in respect of such accident injury or damage. If re¬ 
quested by the Lessor so to do, the Lessee will provide for 

the Lessor, without cost to him, adequate contingent 
56 liability insurance upon the premises hereby demised 

against any and all contingent liability in connection 
with or growing out of the use, occupation and operation of 
said premises and of the sidewalks and areaways in front 
of, part of, and adjacent thereto, and the Lessee may fur¬ 
nish the Lessor with a policy or policies covering the Lessor 
as owner and the Lessee as Lessee, and/or as interests may 
appear, but in such event all liability of the Lessor shall be 
first paid under said policy or policies before any part 
thereof shall be applied toward the payment of any liability 
of the Lessee. 
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61 Pet’s Ex. No. 2 

MODIFICATION AND EXTENSION OF LEASE 

This Agreement, made and executed this 17th day of 
June, 1946, by and between Roy H. Pickford (hereinafter 
referred to as “Lessor”) and The Lafayette, Inc., a Dis¬ 
trict of Columbia corporation (hereinafter referred to as 
“Lessee”) Witnesseth: 

I. For and in consideration of the rent hereinafter re¬ 
served and of the covenants hereinafter contained to be 
performed on the part of the Lessee, Lessor does hereby 
let and demise unto Lessee the property known as the 
“Hotel Lafayette” for a term of three (3) years (some¬ 
times hereinafter referred to as the “original term”) to 
commence on the first day of January, 1947, and to end on 
the 31st day of December, 1949,—said Hotel Lafayette 
being more particularly described and referred to in a 
certain leasing agreement between Thomas H. Pickford 
(now deceased) and Jefferson L. Ford, Jr., dated Decem¬ 
ber 21, 1932, recorded in Liber 6706, Folio 547, et seq., of 
the Land Records of the District of Columbia, the provi¬ 
sions of which lease are modified by this Agreement only 
to the extent provided herein; in all other respects the 
terms, covenants, and conditions of said lease of December 
21, 1932, are by these presents jointly and severally rati¬ 
fied, confirmed, and adopted and incorporated herein by 
reference. 

III. Lessee hereby covenants and agrees to pay, or cause 
to be paid as rent to Lessor for the original term a sum 
equal to 15% of all gross room revenues of the Hotel 

Lafayette; Provided, However, that the minimum 
62 rental so payable hereunder shall be Thirty Six Thou¬ 

sand Dollars ($36,000.00) in each of the years con- 
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stituting the original term, but no maximum amount shall 
apply thereto save only the total sum representing per¬ 
centage of gross room revenues as above provided. The 
minimum rental payments so provided shall be paid by 
Lessee to Lessor in equal monthly installments of Three 
Thousand Dollars ($3,000.00) on the first day of each 
month during the original term, as rent in advance for the 
month beginning with that day; the first such payment to 
be made January 1, 1947. 

IV. Lessee shall regularly render to Lessor a monthly 
statement of gross room revenues, said statement to be 
prepared by a Certified Public Accountant, to be selected 
by the Lessee, and to be certified by said Accountant as 
true and correct. 

V. Beginning with the first day of April, 1947, and quar¬ 
terly thereafter during the original term, Lessee shall pay 
to Lessor the amount required to compensate Lessor for 
Lessee’s percentage of room sales as herein provided to 
the extent such percentage payments shall exceed the mini¬ 
mum payments herein provided. 

66 Pet’s Ex. No. 3 

District of Columbia 
Unincorporated Business Franchise Tax Return 

For Calendar Year 1947 

Name.ROY H. PICKFORD. 
Trade Name. 
D. C. Address... 
Mailing Address: 1351 Orange Avenue, Coronado, Cali¬ 

fornia 
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Kind of Business:. .Owner and Operator of Real Estate.. 

68 ROY H. PICKFORD 
CORONADO, CALIFORNIA 

UNINCORPORATED BUSINESS FRANCHISE TAX 
RETURN—1947 

INCOME FROM RENT 

PAGE 1—LINE 8 

Rents Received. 
Cost of Operations : 

Salaries. 
Repairs and Main¬ 

tenance . 
Real Estate Taxes 
Insurance . 
Fuel ... 
Rental Commission 
Light and Power.. 
Payroll Taxes.... 
Telephone . 
Supplies . 
Laundry and 

Cleaning . 
Licenses and Per¬ 

mits . 
Water . 
Miscellaneous .... 
Depreciation .... 

Toronto 
Lafayette Hotel Apartments 

Washington, Washington, 
Total D. C. Z>. C. 

$68,810.64 

$ 8,583.34 

4,649.36 
2,612.51 
2,394.61 
2,358.75 

779.50 
647.04 
376.96 
276.47 
247.06 

163.20 

70.00 
55.74 
899.13 

10,384.98 

$34,498.65 

$34,311.99 

$37,984.76 

$. 

1,556.80 

6,720.81 

$ 8,277.61 

$29,707.15 

$30,825.88 

$ 8,583.34 

4,649.36 
2,612.51 

837.81 
2,358.75 

779.50 
647.04 
376.96 
276.47 
247.06 

163.20 

70.00 
55.74 

899.13 
3,664.17 

$26,221.04 

$ 4,604,84 
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71 Schedule F 

PROPRIETORS’, PARTNERS’ OR MEMBERS’ 
SHARE OF INCOME AND SALARIES 

(See Instruction 11) 

1. Name of each partner 2. Residence 
or member Address 

(a) Roy E. Pickford, Coronado, Calif. 

4. 5. Salary 
Percentage Claimed 

of time - 
devoted ror 

3. Share of Income to this Services 
Earned Withdrawn business Rendered 

34,311.99 34,311.99 Part $7,000.00 

72 QUESTIONS 

1. Date business was begun.May 13, 1939 

• ••••••• 
2. Nature of business.Sole Proprietorship 

8. Does this return include the income from more than one 
business conducted by the taxpayer?.No. 

10. Is this business an adjunct of a corporation, or affiliated 
with any corporation?.No. 

73 Resp’s. Ex. B 

APPLICATION FOR 

□ CORPORATION OR I xj UNINCORPORATED 
BUSINESSTICENSE 

(Check One) 

1948 DISTRICT OF COLUMBIA 
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Date December 18, 1947 No. 5875 

Name_MR. ROY H. PICKFORD_ 

Trade Name_Coronado, Cal_ 

Mailing Address c/o Mr. Curtis Hinkle, El Cordova Hotel 

D. C. Address c/o B. F. Saul Co., 925 15 St., N. W., Wash. 
5, D. C. 

Kind of Business_Rental of Real Estate—Date begun— 

If incorporated, state where_When_ 

If not incorporated, state nature of organization_ 
Proprietorship 

Proprietorship, Partnership, Joint Venture, etc. 

Signature of applicant —Roy H. Pickford_Title_Owner_ 

This application, together with $10.00 fee, must be filed 
with the Assessor, D. C., on or before January 1,1948. 

Make Check Payable to 

Collector of Taxes, D. C. Approved_ 

Received in evidence for identification 

If no local office is maintained, list names of those em¬ 
ployees or agents for whom you desire certificates of license. 
(Please print names.) 

This application is made, and fee paid hereunder, in¬ 
voluntarily and under protest and without waiving any legal 
right to question the constitutionality and/or validity of 
the Act of Congress approved July 16,1947, Public No. 195, 
or to contest any tax assessed, or make application for re¬ 
fund of any tax paid hereunder. 
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IN THE 

United States Court o! Appeals 
Foe the District of Columbia Circuit 

No. 10122 

DISTRICT OF COLUMBIA, Petitioner, 

v. 

ROY H. PICKFORD, Respondent. 

Appeal from Decision of the Board of Tax Appeals for the 
District of Columbia. 

BRIEF FOR RESPONDENT. 

COUNTERSTATEMENT OF THE CASE. 

Respondent adopts and accepts the Findings of Fact con¬ 
tained in the decision of the Board of Tax Appeals for the 
District of Columbia (App. 3, 4), emphasizing, however, 
certain additional facts, as hereinafter set forth. 

The basic lease, dated December 21,1932 (App. 19), was 
incorporated by reference in the Modification and Exten¬ 
sion Agreement dated June 17,1946. (App. 25). Thus, the 
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controlling contracts comprise these two agreements. A 
comprehensive understanding of the contractural obliga¬ 
tions so assumed by the lessee is important. 

Briefly stated, lessee agreed to occupy and use the prop¬ 
erty solely as a hotel, and to pay all taxes of every kind 
thereon. The parties to the lease stated it to be their * ‘ de¬ 
clared intention’’ that the rentals reserved to lessor should 
in every sense, except income, personal, and similar taxes 
of the lessor, be net rentals to be received by the lessor 
throughout the term of this lease, without diminution in any 
way whatsoever. Lessee was given the right (but at lessee’s 
risk) to apply to the proper authorities for the reduction 
or cancellation of any tax or other charge. Lessee was 
required, at its own cost and expense, to comply with all 
requirements of the Federal and District of Columbia au¬ 
thorities and to indemnify lessor against loss or expense 
resulting from its failure so to do. Lessee was 
required to make all necessary repairs to the interior and 
exterior of the premises and to pay all charges for gas, elec¬ 
tric current, and water. It was further agreed that all prop¬ 
erty of every kind and character in and upon the premises 
would be at the sole risk and hazard of lessee, and that 
lessor would assume no liability or responsibility in respect 
of the business operations of the lessee, or for any accident, 
injury or damage to persons or property occurring upon 
the premises. At the request of lessor, lessee agreed to 
provide lessor with adequate contingent liability insurance 
in connection with or growing out of the use, occupation, 
and operation of the premises (App. 19-24). 

Petitioner refers on page 3, as well as in footnote 2, page 
5, of its Brief to respondent’s “residence or domicile” in 
the District of Columbia. The issue of respondent’s domi¬ 
cile was not before the Board, and the point was not in¬ 
cluded by petitioner in its Petition for Review. 

Respondent is willing to discuss his domiciliary status, 
but the value of such discussion, if engaged in, is doubtful. 
Hence, notwithstanding petitioner’s allusion to an issue 
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that respondent believes is not before the Court, respon¬ 
dent respectfully refrains from here answering petitioner’s 
arguments in this regard. 

Respondent applied for and was issued an Unincorpor¬ 
ated Business License for the year 1947. It is to be noted, 
however, that respondent’s application was made, and the 
fee paid, involuntarily, under protest, and without waiving 
respondent’s right to question the validity of the statute, 
to contest the tax assessed, or to make application for re¬ 
fund thereof (App. 29). 

Respondent’s testimony conclusively demonstrated that 
he took no part in the management or operation of the 
Lafayette Hotel (App. 15-17). 

STATEMENT OF POINTS. 

1. The leasing of the Lafayette Hotel did not constitute 
the conduct of a trade or business within the meaning of 
Title VIII of the District of Columbia Income and Fran¬ 
chise Tax Act of 1947. 

2. The applicable statute imposes a tax upon the privi¬ 
lege of carrying on a trade or business in the District; 
hence, the Board correctly ordered refund to respondent of 
the tax paid on rentals so received; and, 

3. The decision of the Board of Tax Appeals is correct 
and should be affirmed. 

SUMMARY OF ARGUMENT. 

Traditionally, the mere ownership and leasing of real 
property does not constitute the conduct of a trade or busi¬ 
ness. This precise point was first judicially determined 
(1911) in the leading case of Zonne v. Minneapolis Syndi¬ 
cate, 220 U. S. 187, 31 S. Ct. 361, 55 L. Ed. 428. The rule 
has since consistently been followed by Federal courts. 

To the extent that regulations promulgated by the Dis¬ 
trict Commissioners sought to enlarge the established mean¬ 
ing of the phrase, “conduct of a trade or business”, the 
Board was not bound, and the Court is not bound, to accept 
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these regulations as the final test by which the statute shall 
be interpreted. 

ARGUMENT. 

Respondent’s Tax Return Filed Under Protest. 

Petitioner points out that respondent claimed a deduction 
in Schedule F of his 1947 tax return for services rendered 
to the unincorporated business. 

In the first place, the allowance of such a deduction is 
purely a legislative concept, permitted in order to complete 
the parallelism between an incorporated business and an un¬ 
incorporated business. In the case of an unincorporated 
business, the person conducting the same receives all of the 
income therefrom; hence the salary deduction is a per¬ 
missive accounting entry rather than an actual transaction 
by which the person receiving the salary is financially bene¬ 
fited. 

In the second place, as pointed out to the Board at the 
time of the trial, if respondent had failed to claim the deduc¬ 
tion in his tax return, it would have been lost in the 
event the ultimate decision in this case went against him. 
Respondent solved his dilemma by filing the return under 
protest and claiming the deduction. (App. 4,16.) 

Respondent Not Engaged in Carrying on an Unincor¬ 
porated Business Within the Meaning of the Statute. 

It is difficult to imagine how respondent could more 
effectively have insulated himself from the responsibilities 
of operation and management of the hotel than was done 
by the terms of the 1932 lease,—the basically controlling 
contract. Under its terms the lessee is required to— 

Use the property, solely as a hotel; 
Pay all taxes; 
Comply with all requirements of public authorities and 

boards; 
Make all repairs, interior and exterior; 
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Pay all charges for gas, electricity, and water; 
Assume all responsibility for operations; and, 
Indemnify lessor against loss or liability growing out 

of use, occupation, and operation of the property. 

In the Zovrne case, supra, a tax was sought to be imposed 
under § 28 of the Act approved August 5, 1909, known as 
the Corporation Tax Law1, which provided that every cor¬ 
poration, joint stock company, or association engaged in 
business in any state would be subject annually to pay an 
excise tax with respect to carrying on or doing business. 

The Syndicate (a corporation) was organized to engage 
in the leasing of stores and offices in a building owned 
by it, and collecting and receiving rents therefrom. On 
December 27, 1906, the Syndicate leased the building to 
certain trustees for a period of 130 years, at an annual 
rental of $61,000. The issue thus presented was whether 
the Syndicate, subsequent to execution of the lease, was 
carrying on or doing business within the meaning of the 
statute. 

The Supreme Court held that the Syndicate was not so 
engaged, saying— 

“It [the lessor] had wholly parted with control and 
management of the property; its sole authority was to 
hold the title subject to the lease for 130 years, to 
receive and distribute the rentals which might accrue 
under the terms of the lease, or the proceeds of any sale 
of the land, if it should be sold. The corporation had 
practically gone out of business in connection with the 
property, and had disqualified itself by the terms of 
reorganization from any activity in respect to it. We 
are of opinion that the corporation was not doing busi¬ 
ness in such wise a3 to make it subject to the tax im¬ 
posed by the act of 1909.” 

In the case of McCoach v. Minehill <fb Schuylkill 
Haven Railroad Company, 228 U. S. 295, 33 S. Ct. 419, 57 
L. Ed. 842, the Court reached a similar conclusion where a 

l U. S. Comp. Stat. Sapp. 1909, pp. 659, 844, 849. 
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railroad company leased an entire railway for a long term 
of years. The Court, holding the lessor railroad not to be 
carrying on or doing business, said: 

“In our opinion the mere receipt of income from the 
property leased (the property being used in business 
by the lessee, and not by the lessor) and the receipt of 
interest and dividends from invested funds, bank bal¬ 
ances, and the like, and the distribution thereof among 
the stockholders of the Minehill Company, amount to 
no more than receiving the ordinary fruits that arise 
from the ownership of property.” 

The Court held for the taxpayer. 
In the later case of United States v. Emery, Bird, Thayer 

Realty Co., 237 U. S. 28, 35 S. Ct. 499, 59 L. Ed. 825, where 
the Government sought to impose a similar tax by reason of 
the leasing of real estate by the taxpayer, Justice Holmes, 
speaking for the Court, said: 

“The claimants’ characteristic charter function, and 
the only one that it was carrying on, was the bare re¬ 
ceipt and distribution to its stockholders of rent from 
a specified parcel of land. Unless its bare existence as 
an intermediary was doing business, it is hard to im¬ 
agine how it could be less engaged.” 

The Court held for the taxpayer. 
Numerous other cases to the same effect are to be found 

in the books. Since we have found none contra, however, 
respondent deems unnecessary the cumulative citation of 
legal precedents. 

In its brief petitioner refers, with emphasis, to the “bay 
horse” case of Magruder v. Washington, Baltimore <& An¬ 
napolis Realty Corp., 316 U. S. 69, 62 S. Ct. 922, 86 L. Ed. 
1278. An examination of that decision reveals that the 
Washington, Baltimore & Annapolis Realty Company was 
organized, with broad corporate powers, by a Protective 
Committee acting for bondholders of the defunct Washing¬ 
ton, Baltimore & Annapolis Railway Company. The Realty 
Company’s function was to liquidate properties formerly 
belonging to the then insolvent Railway. 
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Following its incorporation, the Realty Company car¬ 
ried on negotiations for the sale of its properties; sold them 
from time to time as satisfactory offers were received; 
rented unsold properties under short-term leases in an 
effort to earn carrying charges pending ultimate sale; and 
in general carried on the functions of a liquidating agent. 

The applicable Treasury regulation (Art. 43(a)(5), Reg¬ 
ulations 64,1936 Ed.) provided: 

“In general ‘doing business’ includes any activities 
of a corporation whether it engages in— 

(5) the orderly liquidation of property by negotiat¬ 
ing sales from time to time as opportunity and judg¬ 
ment dictate and distributing the proceeds as liquida¬ 
tion is effected * * * 

In these circumstances the Court decided that the Realty 
Company had not fallen into “that state of quietude, cov¬ 
ered by the specific language of Article 43(b)(2), in which 
it was merely owning and holding specific property and 
distributing the resulting proceeds. • * • On the contrary, 
respondent was actively engaged in fulfilling the purpose 
of its creation, the liquidation of its holdings for the best 
obtainable price.” The Court, therefore, held that the 
Realty Company was doing business within the meaning 
of the statute. 

The Court pointed out that the regulation, quoted 
above, a long-established administrative interpretation, 
was applicable. It is interesting to note, however, that Ar¬ 
ticle 43(b)(2) of the same regulations would, if applicable 
here, be favorable to respondent’s contentions, for it pro¬ 
vides— 

“Ordinarily the exceptions to ‘doing business’ are 
restricted to limited activities of a corporation, such 
as—* * * (2) the distribution of the avails of property 
and the doing only of such acts as may be necessary for 
the maintenance of its corporate status, in the case in 
which the corporation either was organized for, or has 
reduced its activities to, the mere owning and holding 
of specific property.” 
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Respondent submits, therefore, that by reason of the 
character of the activities engaged in by the Realty Com¬ 
pany, as well as by reason of the apparent validity and 
applicability of the Treasury regulation there involved, the 
Magruder case is only a synthetic bay horse; indeed, re¬ 
spondent avers it is “a horse of a different color.’’ 

The case of Harrisburg Hotel Company v. United States, 
145 F. (2d) 116, is indistinguishable from the case at bar. 
It arose under Section 601(a) of the Revenue Act of 1938,52 
Stat. 447, 565, imposing an excise tax upon every domestic 
corporation “carrying on or doing business.” The tax¬ 
payer, Harrisburg Hotel Company, was incorporated for 
the purpose of establishing and maintaining a hotel in 
Harrisburg, Pennsylvania. The hotel, when completed, 
was leased by taxpayer (hereinafter referred to as the 
“lessor”) to one Dudley for a period of thirty years. In 
due course, Dudley assigned the lease to the Penn-Harris 
Hotel Company (hereinafter referred to as the “lessee”). 

The lessee had been incorporated for the purpose of oper¬ 
ating and maintaining a hotel. The lessor owned 48% of 
the common stock of the lessee. The original lease provided 
for the payment, as rentals, of fixed percentages of the cost 
of the land, building and equipment, plus additional 
amounts during the first five years of the term in the event 
earnings exceeded certain amounts. The lessee was required 
to pay all taxes, assessments, and insurance premiums, and 
to make all repairs. The business prospered and the mini¬ 
mum rental provided by the lease was exceeded. 

The lessor paid annual dividends to its stockholders and 
retired its mortgage bonds in substantial amounts. It 
maintained its corporate structure; directors’ meetings 
were held from time to time, and audits were periodically 
made and submitted. It had no office or place of business, 
however, and salaries paid amounted only to about $1,200.00 
per annum. The lessor’s directors discussed and from 
time to time considered matters inhering in the operation 
of the hotel by the lessee-operator, but lessor did not par- 
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ticipate actively in the management of the hotel. Lessor’s 
interest in snch matters was due to the fact that substan- 
ially all of its income represented rentals paid for the hotel, 
and that it owned stock in the operating company. 

Thus, the facts in the Harrisburg Hotel Company case 
are almost identical with those here involved, with the im¬ 
portant and favorable difference that respondent has no 
stock interest in the corporation that operates the Lafayette 
Hotel. 

Upon the record so made, the Circuit Court of Appeals 
(Third Circuit) concluded: 

“We think the taxpayer [lessor] was not carrying on 
or doing business within the meanings of the statute, 
supra, and therefore is not subject to the tax. ’ ’ 

citing Zorme v. Minneapolis Syndicate, supra, and other 
cases hereinbefore referred to. 

It is interesting to note that when the Littlehales case, 
involving the District of Columbia Business Privilege Tax, 
first came before this Court (73 App. D. C. 63,116 F. (2d) 
297, petitioner’s Brief, p. 14) the Court said: 

“If from this we could be certain that in the entire 
year of the proposed tax petitioner had neither the 
management nor control of his properties * * * the case 
would present an aspect much more definitely under 
the doctrine laid down by the Supreme Court in Zonne 
v. Minneapolis Syndicate * * V’ 

Thus, this Court recognized the probable applicability 
of the doctrine of the Zonne case to the leasing of real prop¬ 
erty in the District of Columbia where the lessor retains 
neither the management of nor control over the premises 
demised. The case was remanded to the Board of Tax Ap¬ 
peals for further findings of fact upon these points.2 

2 In the later decision, however, (75 IT. S. App. D. C. 368, 130 F. 2d 402) 
it appeared from the findings of the Board that “control of the properties 
was not relinquished by the taxpayer. ’f Accordingly, the Court held the 
taxpayer liable for the business privilege tax. 

Thus the Littlehales opinions are not in conflict with respondent’s contentions 
here;—rather, these decisions strengthen his position. 
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It is submitted that under the facts presented and appli¬ 
cable Federal case law, the leasing by respondent of the 
Lafayette Hotel did not constitute the conduct of a trade 
or business within the meaning of the District of Columbia 
Income and Franchise Tax Act of 1947. 

The Regulation is Not Controlling. 

Sec. 8-1 (h) (C) of the Regulations prescribed by the Com¬ 
missioners provides that the renting or operation of one or 
more apartment houses, hotels, dwellings, boarding houses 
or other buildings is classed as an unincorporated business. 
(Petitioner’s Brief, p. 10). The Board held that this Regu¬ 
lation is not entirely clear as to whether the “renting” of 
apartment houses, etc., is intended to have reference to the 
act of the lessee or tenant, or of the lessor or landlord; but 
that, assuming it was intended to apply to the act of the 
lessor, the Regulation is not valid insofar as it purports to 
enlarge the meaning of the words used in the statute. 

The Regulation was promulgated at or about the time of 
the enactment of the statute, which first became effective in 
the tax year involved in this proceeding. Hence, the Regu¬ 
lation is not of long standing, judicially and legislatively 
approved or acquiesced in. It is true that regulations fall¬ 
ing in the latter classification are entitled to great weight; 
even these, however, are of course not conclusive and bind¬ 
ing on the courts. 

In the case of Safe Deposit & Trust Co. of Baltimore v. 
District of Columbia, 67 W. L. R. 792, the issue before the 
Board of Tax Appeals was whether the tax imposed by 
Article II of Title V of the District of Columbia Revenue 
Act of 1937 (50 Stat. 683) should be the full amount, equal 
to 80% of the credit against the Federal Estate Tax al¬ 
lowed under the Revenue Act of 1926, or whether it should 
be a sum equal to the difference between such 80% credit 
and the amount of inheritance taxes assessed and paid to 
the District. 

The related Regulation provided that the full amount 
would be the tax. 
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The Board, interpreting the statute, held that the tax was 
imposed only upon the difference between the 80% credit 
and the inheritance tax; saying with respect to the Regula¬ 
tion— 

“The Board is not unmindful of Section 24(b) of 
Regulations Pertaining to Inheritance and Estate 
Taxes promulgated by the Commissioners November 
8, 1938, which provides as follows: 

* (b) The taxes provided by paragraph (a) of this 
section shall in no wise be taken as a credit upon or to 
reduce the taxes provided in Article I of said title; and 
the taxes provided in Article I of said title shall in no 
wise be taken as a credit upon or to reduce the taxes 
provided in paragraph (a) of this section.’ 

“In the opinion of the board, the regulation is in¬ 
valid and should conform to the ruling made in this 
opinion.” 

The Board’s decision was affirmed in District of Colum¬ 
bian. Safe Deposit Trust Co. of Baltimore, 72 App. D. C. 
197,116 F. (2d) 21, although on appeal the Court made no 
reference to the Regulation’s invalidity. 

The weight to be accorded administrative regulations 
has been well summarized in the case of Janney v. Com¬ 
missioner of Internal Revenue, 108 F. (2d) 564, 567, where 
the United States Circuit Court of Appeals for the Third 
Circuit said: 

“Administrative regulations are not conclusive, 
but are at most decisions which can be changed, and 
afford to the courts in the ultimate test nothing more 
than persuasive rules of construction. It has never 
been said that administrative action removes the stat¬ 
ute from the field of judicial construction. As Judge 
Learned Hand remarked, in F. W. Woolworth Co. v. 
United States, 2 Cir., 91 F. 2d 973, 976: ‘At most, ad¬ 
ministrative practice is a weight in the scale, to be con¬ 
sidered, but not to be inevitably followed. • * * To sup¬ 
pose that Congress must particularly correct each mis¬ 
taken construction under penalty of incorporating it 
into the fabric of the statute appears to us unwar- 
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ranted; onr fiscal legislation is detailed and specific 
enough already. While we are of course bound to 
weigh seriously such rulings, they are never conclu¬ 
sive • * V ” 

Affirmed, Helvering v. Janney 
311 U. S. 189, 61 S. Ct. 241, 
85 L. Ed. 118. 

We urge, therefore, that the Commissioners ’ Regulation, 
quoted above, is not decisive of the issue here. The ques¬ 
tion to be determined is one of law: In leasing the Lafayette 
Hotel to a lessee-operator, did respondent engage in the 
conduct of a trade or business in the District of Columbia? 

Suppose a regulation provided that— 

“The ownership of stock or bonds of a corporation 
doing business in the District of Columbia is classed 
as an unincorporated business.’* 

It seems clear that such a regulation would not have the 
force of law. It seems equally clear that the Regulation 
under discussion goes beyond the basic statute in providing, 
somewhat ambiguously, that— 

“The renting of one or more hotels is classed as an 
unincorporated business where conducted by an indi¬ 
vidual.’’ 

(Words not important to respondent’s point 
are omitted from above quotation.) 

Respondent submits that the Board was correct in hold¬ 
ing the Regulation invalid to the extent that it purports to 
enlarge the meaning of the words used in the statute. 

Construction of the Statute. 

Petitioner argues that it is not permissible to take a few 
words from the context of a statute and, with them thus 
isolated, to attempt to discover the purpose of the drafts¬ 
man; citing cases. 
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Respondent finds no fault with this principle, but states 
simply that the Court should construe the language of the 
statute so as to give effect to the intent of Congress. This 
is the universal rule of statutory construction. 

In considering legislative intent, it is interesting to note 
that in H. R. 3704, 81st Congress, First Session, an amend¬ 
ment to Title Vni of the Income and Franchise Tax Act of 
1947 was proposed to provide, “The rental of real and per¬ 
sonal property shall be deemed a trade or business within 
the meaning of this article.” 

This amendment was opposed from the floor by Congress¬ 
man Dondero, who said— 

“Mr. Chairman, there is one provision in this bill 
which I think is unfair. I regret the committee saw fit 
to write it into the bilL You will find this provision at 
the top of page 55 of the bill, and also at the bottom of 
page 9 of the committee report. 

“That language is as follows: 

‘The rental of real and personal property shall be 
deemed a trade or business within the meaning of 
this article.’ 

“That provision flies in the face of existing law. It 
also flies in the face of Supreme Court decisions, and 
in the face of a ruling made by the Board of Tax Ap¬ 
peals of the District of Columbia. Let us make a per¬ 
sonal application of what that language means. Sup¬ 
pose the distinguished gentleman, the chairman of this 
committee the gentleman from Virginia [Mr. Smith], 
owns a vacant lot in the District of Columbia which he 
rents to somebody for parking automobiles. If that 
language stays in the bill, he would be obliged to pay a 
trade, business, or franchise tax on the income although 
all that he does is to make a lease to somebody to man¬ 
age and operate that vacant lot. Suppose that the lot 
is worth $100,000.- 

“Suppose instead of owning a vacant lot, the gentle¬ 
man from Virginia owns bonds worth $100,000 of the 
Potomac Electric Power Co. The only excuse they 
have for seeking to tax the man that owns the real 
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estate and simply rents it is that the income from that 
property is derived from sources within the District 
of Columbia. 

“But suppose the distinguished gentleman from 
Virginia owns bonds of the Potomac Electric Power 
Co., where the sources of income for the payment of the 
interest on those bonds comes from within the District 
of Columbia. He would not be taxed for a franchise tax 
or a business tax, as provided in the bill. On the vacant 
lot that he rents for a parking space he would be taxed. 

“It so happens that one of the large hotels in Wash¬ 
ington is owned by an individual or some individuals in 
the State of California. Those men rent this hotel. 
They have nothing to do with its management or oper¬ 
ation. If this language becomes law, they, too, living 
3,000 miles away from the District of Columbia, will be 
deemed to be engaged in a business or a trade here in 
the District, even though they simply rent the property. 
If they owned bonds, in the example previously given, 
they would not be so taxed. 

“The Supreme Court of the United States for nearly 
40 years has consistently held that the simple renting 
of real estate cannot be construed as a trade or busi¬ 
ness. So this language is adverse or contrary to estab¬ 
lished law, and it is also contrary to a ruling made by 
the Tax Board of Appeals in the District of Columbia. 
• • •» 

The proposed amendment was stricken by a vote of 107 
to 66.3 

Admitting that the action by the House, above referred 
to, was ex post facto, it is difficult to imagine how a clearer 
expression of Congressional intent with respect to a partic¬ 
ular statute could be obtained. 

The District contends that since respondent is engaged 
in trade or business by reason of the apartment house 
operation, the statute authorizes and requires the imposi¬ 
tion of a tax on all of his income derived from sources 
within the District, whether or not connected with a trade 

^ Congressional Record, Vol. 95, No. 50, March 28, 1949, pp. 3373, 3374, 
3392. 
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or business. Petitioner relies on the following portions of 
Title VIII and X of the statute: 

Title VIII, Sec. 3. ‘‘Imposition and Bate of Tax.— 
For the privilege of carrying on or engaging in any 
trade or business within the District and of receiving 
income from sources within the District, there is here¬ 
by levied for each taxable year a tax at the rate of 
5 per centum upon the taxable income of every unin¬ 
corporated business, whether domestic or foreign 
• • * >> 

Title VIII, Sec. 2. “Taxable Income Defined.—For 
the purposes of this title, and unless otherwise required 
by the context, the words ‘taxable income’ mean the 
amount of net income derived from sources within the 
District within the meaning of Title X of this article 
in excess of the exemption granted by section 4 of this 
article.” 

Title X, Sec. 1.—“Purpose of Article.—It is the pur¬ 
pose of this article to impose (1) an income tax upon 
the entire net income of every resident and every resi¬ 
dent estate and trust, and (2) a franchise tax upon 
every corporation and unincorporated business for the 
privilege of carrying on or engaging in any trade or 
•business within the District, and of receiving such 
other income as is derived from sources within the Dis¬ 
trict. • • • The measure of the franchise tax shall be 
that portion of the net income of the corporation and 
unincorporated business as is fairly attributable to 
any trade or business carried on or engaged in within 
the District, and such other net income as is derived 
from sources within the District.” (Emphasis sup¬ 
plied). 

Thus, petitioner takes the position that once a taxpayer 
is found to be engaged in carrying on an unincorporated 
business in the District, it follows that all of his income 
derived from District sources is subject to the tax, regard¬ 
less of whether it results from the conduct of a trade or 
business. 

As pointed out by the Board, this argument would be 
sound if Section 1 of Title X read,— 
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“It is the purpose of this article to impose a fran¬ 
chise tax upon every corporation and person for the 
privilege of carrying on or engaging in any trade or 
business within the District, and of receiving such other 
income as is derived from sources within the District.” 

But petitioner’s argument ignores the fact that the tax 
is imposed, not upon the individual, but upon the business, 
treating the business, as distinguished from the owner, as 
the taxable entity. 

If Congress had intended to impose a franchise tax on 
all of the District of Columbia income or a person engaged 
in business, it could easily have said so; instead it expressly 
confined the levy to the income of the business. 

Sec. 8-1 (h) (A) of the Tax Regulations (Transcript of 
Record, p. 74) promulgated by the Commissioners provides 
a clue as to the District’s own, but prior, interpretation of 
the law. The section provides: 

“Where an individual or other entity carries on two 
or more distinct businesses, all of such businesses are 
to be consolidated in one return. The taxpayer cannot 
treat each distinct business separately. It is the net 
income of all of the businesses carried on by an indi¬ 
vidual or other entity that determines its unincorpo¬ 
rated business franchise tax liability, and in such in¬ 
stances the individual or other entity is entitled to only 
one exemption of $10,000 instead of an exemption of 
such amount on each distinct business; however, where 
an individual conducts one business as sole owner and 
is a member of a partnership which conducts a distinct 
business, the two businesses would be considered as 
different entities and each would be entitled to an ex¬ 
emption of $10,000.” 

In this connection, it is interesting to note that the In¬ 
structions accompanying the 1047 Unincorporated Business 
Franchise Tax Return provide: 
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“SPECIFIC INSTRUCTIONS” 

* • • 

“ (9) Dividends. Report all dividends on stock owned 
by the unincorporated business. 

• • • 

“(15) Interest. Report interest paid or accrued on 
business indebtedness. * * * ” (Emphasis supplied). 

Petitioner’s interpretation of the statute, as now con¬ 
tended for, would lead to the following incongruous result: 

A, a District resident, owns and operates a small store in 
the District. From this enterprise he derived a net profit of 
$10,000 in 1947'.4 A also owns $100,000 face value 5% bonds 
of the Washington Gas Light Company. The bonds are not 
used by A in the conduct of the business transacted by the 
store; they are held by him solely as an investment. 

If petitioner’s argument were sound, A would pay an 
unincorporated business franchise tax on the bond interest 
at the 5% rate provided by the law, since this income was 
derived from District sources. B on the other hand, also a 
District resident, who fortunately conducts no unincorpo¬ 
rated business here, but who owns $500,000 of these same 
bonds, would be taxed on the bond interest he received at 
rates applicable to individuals, a minimum of 1%, a maxi¬ 
mum of 3%. 

The only reason for A’s higher tax rate would be his 
common ownership of both the business and the bonds. This 
result, we submit, was not intended by the Congress, and 
the Board so held. (App. 7-9) 

Finally, petitioner argues that, as original cast, Title 
VIII, Sec. 1 of the statute provided that an owner, lessee, 
or fiduciary should not be deemed to be engaged in an un- 

* An unincorporated business franchise tax return is required if the gross 
income of the business exceeds $10,000, regardless of whether the business 
has any net income. 
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incorporated business solely by reason of the holding, leas¬ 
ing or managing of real property; and that subsequent 
deletion of this language from the bill is significant. (Peti¬ 
tioner’s Brief, p. 18). 

It can be argued with greater force that the deletion came 
about as follows:—The law is well settled that the owner¬ 
ship and leasing of real property is not a trade or business; 
the proposed, and deleted, provision was too broad, because 
it relieved the lessee from tax liability arising out of the 
managing of property; the deletion would hence leave the 
lessor in the position in which traditional case law placed 
him, while not relieving the lessee-operator from liability 
to pay the tax. 

CONCLUSION. 

Traditional case law establishes that the leasing of real 
property does not constitute the carrying on of a trade or 
business. 

In leasing the Lafayette Hotel to a lessee-operator, re¬ 
spondent did not conduct or engage in trade or business 
within the meaning of the District of Columbia Income and 
Franchise Tax Act of 1947. 

The decision of the Board of Tax Appeals should be 
affirmed. 

Norman B. Frost, 

Frederic N. Towers, 

Southern Building, 
Washington 5, D. C. 

Attorneys for Respondent. 
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Tracy Co., 220 U. S. 107, 55 L. Ed. 389, 31 S. Ct 342, and 
Von Baumbach v. Sargent Land Co., 242 U. S. 503, 514, 37 
S. Ct. 201, 61 L. Ed. 460. 

In the interpretation of the 1947 Act both the Board of 
Tax Appeals (App. 7) and the respondent (brief, p. 15) 
seek to confine the District of Columbia in its argument 
to the four corners of three small portions of the statute; 
i. e., Secs. 2 and 3 of Title VTO and Sec. 1 of Title X thereof. 
But even a casual reading of petitioner’s brief will disclose 
that it has not at any time limited its position in this case 
to only the three sections of the 1947 Act quoted by the 
Board and the respondent. . , 

Respondent “finds no fault” with petitioner’s argument 
that it is not permissible to take a few words from the 
context of a statute and, with them thus isolated, to attempt 
to discover the purpose of the draftsman of a statute (Resp. 
brief, p. 13); but, in view of the foregoing, it appears that 
respondent is asking this Honorable Court to give its stamp 
of approval to a violation of such principle. 

If this Honorable Court disregards the definitions of 
“person”, “individual”, “trade or business”, “unincor¬ 
porated business” and ‘^taxable income”, as well as other 
clearly expressed provisions specifically including “other 
income” which is derived from “sources within the Dis¬ 
trict” contained in the 1947 Act, and as set forth in peti¬ 
tioner’s brief—as it appears that respondent desires—then, 
of course, respondent’s contentions might appear to have 
some merit. But, even so, the last sentence of Sec. i of 
Title X of the 1947 Act,2 prescribing the measure of the' 
tax, refutes respondent’s argument. 

It is significant to note that respondent does not deny 
that the income involved was from “sources within the Dis¬ 
trict” and that respondent does not answer petitioner’s 

2 “The measure of the franchise tax shall be that portion of the net income 
of the corporation and unincorporated business as is fairly attributable to 
any trade or business carried on or engaged in within the District and such- 
other net inoome as is derived from sources within the District.” 



argument with respect to the various definitions in the 
1947 Act. Nor has respondent answered petitioner’s argu¬ 
ment distinguishing between the ordinary meaning of the 
term “engaged in business” and the term “trade or busi¬ 
ness” as defined in the 1947 Act. The conclusion is that such 
contentions of petitioner cannot be logically answered or 
refuted. 

Suppose this Court should adopt the reasoning of the 
Board of Tax Appeals (App. 9) and the respondent (brief, 
pp. 15, 16) that the District’s argument would be sound if 
Sec. 1, Title X, read: 

“It is the purpose of this article to impose * * a 
franchise tax upon every corporation and person 
• etc. 

I 

But to do this it would be necessary to ignore certain of the 
definitions-and other provisions of the 1947 Act, particu¬ 
larly in Titles I, III and VIII thereof. This, we respect¬ 
fully submit, is not permissible. The 1947 Act defines 
both “corporations” and “unincorporated businesses” as 
“persons” and declares that an “unincorporated business” 
includes “any trade or business”, as those words are defined 
in the Act, “which if conducted or engaged in by a cor¬ 
poration would be taxable under title VII” of the Act. 

If the applicable statutory definitions be read into the 
disputed portion of Sec. 1 of Title X of the 1947 Act, which 
is certainly permissible in construing statutes,3 it would 
read as follows: 

It is the purpose of this article to impose * * a fran¬ 
chise tax upon every person for the privilege of carrying 
on or engaging in any trade, business, profession, voca¬ 
tion, calling, commercial activity, or performing the func¬ 
tions of a public office (including everything within the 
meaning of those words) and of receiving such other 

— / 

3 See Lawson v. Suwannee Fruit & S. S. Co., 336 U. S. 198, 200. 
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mittee ought to be willing to take that section out 
of the bilL” 

- \ 

A prior bill (H. R. 3347) containing provisions for a sales 
tax as well as the proposed amendment to Sec. 1 of title 
VLLL referred to above was defeated by the House of Rep¬ 
resentatives on March 14, 1949.5 Mr. Dondero voted in 
favor of enacting H. R. 3347. Just prior to voting on the 
amendment offered by Mr. Dondero to delete the language 
quoted above with respect to the rental of real and personal 
property, Mr. Smith of Virginia, Chairman of the Subcom¬ 
mittee which had reported the bill out of Committee, 
stated:6 

! 

. “The gentleman from Michigan [Mr. Dondero] 
spoke to me about this amendment. I do not know , 
that the Committee has any particular objection to 

In passing H. R. 3704, after Mr. Dondero’s amendment had 
been accepted, Mr. Dondero voted in favor of that highly 
controversial tax bilL7 8 This situation can hardly be said 
to indicate a clear expression of Congressional intent as 
contended by respondent. The cases hold to the contrary.3 

The purpose of the proposed amendment to Title Vlll, 
supra, is clearly stated in House Committee Report No. 
315,81st Congress, 1st Session, March 24,1949, accompany- , 
ing H. R. 3704, as follows (p. 9): 

“Section 16(a) will amend section 1 of title Vlii 
of article I of said act by adding thereto the fol¬ 
lowing new sentance: ‘The rental of real and 

5 95 Congressional Record, 2437-2439. 
8 95 Congressional Record 3392. 
7 95 Congressional Record 3399. 
8 United States v. United Mine Workers of America, 330 U. S. 258, 281, 

282, 91 L. Ed. 884, 906, 67 S. Ct. 677, 690; McCaughn v. Hershey Chocolate ' 
Co^ 283 U. S. 488. 493, 75 L. Ed. 1183, 51 S. Ct. 510; Duplex Printing Press Co. 
v. Deering, 254 U. S. 443, 474, 65 L. Ed. 349, 41 S. Ct. 172; United States v. 
Trans-Missouri Freight Association, 166 U. S. 290, 318, 41 L. Ed. 1007, 1020, 17 
S. Ct. 540. 
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effect to the legislative intention with respect to 
the tax on unincorporated businesses. Such in¬ 
tention was to tax nnincorporated businesses as 
defined in the act of 1947 in much the same manner 
as corporations, with certain exemptions.. A cor- | 
poration would undoubtedly be taxable on any in¬ 
come it received from the rental of real, or even 
personal property located in the District.1 But the 
Board of Tax Appeals for the District of Columbia Tffii 
has recently held that an individual, admittedly 
engaged in an unincorporated business in the Disk T 
trict of Columbia, was not subject to tax on income 
received by him through the rental of real estate 
located in the District2 Thia proposed' amende 
ment to the law will correct what is thought to be a 
hiatus in the law so that unincorporated busi- ■ 
nesses will be taxable on all income from the rental 
of real and personal property in the District of Co¬ 
lumbia to the same extent as are corporations.” 
m See Warner Brothers Pictures, Inc. v. District 

of Columbia (168 F. 2d 157). 
“2 Pickford v. District of Columbia, B. T. 

Docket No. 1096, decided Nov. 24, 1948.”’-i£!:& -p;;-. 
/ • 

A similar explanation with respect to the same proposed 
amendment is contained in House Report No. 257,'81st Con-, 
gress, 1st Session, accompanying H. R. 3347 (p. 9), supra, ; 
on which bill Mr. Dondero had voted favorably as afore- 
said. 

Failure of Congress in 1949 to adopt an amendment which - 
would correct what is thought to be a hiatus cannot operate.' 
retroactively, as is apparently urged by respondent,-to give 
the 1947 Act a different meaning from what it acquir<id in ;|j 
1947 when enacted.® The 1947 Act, therefore, has not been 
changed or affected one way or the other with respeet to 
---— > 

•See, e.g., Gemsco, Inc. v. Walling, 324 U. S. 244, 265, 89 L. Edj 921,65 S. Ct.' 
605. See also United States v. United Mine Workers of America, supra (U. S. * 
p. 382). 
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